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CHAP. IX. 


NCERNING the ſettling of the Common Law 7 
of ar in Ireland and Wales: And ſome Obſerva- 
tions touching the or of Mana, Jerſey, and Guern- 


ſey, &c. ki | e 5. 
CHAP, x. 
Concerning the Communication 7 the Laws of England 
unte the POR of Scotland 
Tquching the On of "OM in England 3 
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n CHAP. 4. 


Qnreralag the ſettling of the 3 in 
Ireland and Wales: 1 


| of Man, Jerſey, and Guernſeys &c, 


Tu gen (4) of bas being come by 
Henry II. about the year 1171 (4), he, in his great 
e 

tmereof; 


(a) It was ey entitled thie 1 i Rill a diſtin 
dominion, or lordſhip, of Ire- though 8 dependant ſubordinate 
land, (ſtat. Hiberniz 14 Hen: Kkingdoin. As to the deduftion 
I11.) and the king's ftile was no and change of the king's title in 
other than domiinis Hibernia, reſpect to Ireland, ſee geld. Tit. 
lord. bf Ireland, till the thirty= Hob. b. 1. Cc. 4. ſ. 2 
third year of Henry VIII. ben (5) Notwithſtanding what hath 
he aſſumed the title of king; been ſaid by many hiſtorians of 
—— recognized by act of the total fubmiſſion of Ireland to 
. cap · Henry 11: fir Jchn Davis very 
© II. B PDD. 


2 Tut HISTORY or Tut 

thereof; who proſecuted that conqueſt ſo fully, that he in- 
troduced the Engliſh” laws into that kingdom, and ſwore 
all the great men there! to the obſgrvatipn of ghe ſame. 
Which laws were, after the deceaſe of king John, again re- 
inforced by the writ of king Henry III. reciting that of 
king John. Rot. Claul. Þ Hen. 3. memb. 8. & 10. 


Ne hs ad 4555 253, &c. 


Aw [Wo the 3 of Etc were not ſo Maid, 
known there, writs from time-to time iſſued from hence, 
containing divers capitula legum Anglia, and command- 
ing their obſervation | in eland; as Rot. Parl. 11 Hen. 3. 
—the law concerning tenancy by curtefy, Rot. Claul. 
20 Hen. 3. memb. 3. dorſo—the law concerning the 
preference of the fon born after marriage, to the ſon born 
of the ſame woman before marriage, or baſtard eigne & 
mulier puiſne, Rot. Clauſ. 20 Hen, 3. memb. 4. in 
dorſo: ſo the law concerning all the parceners inheriting 

without deing homage, and ſeveral tranſmiſſians af the like 
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Fox though king Henry II. had done as much to intro- 
duce the Engliſh laws: theres as the nature of the inhabi- 
tants, or the Fixcuraltances of * tines, would a z yet 
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rl ; obſerves, - that this „ "ys 
prope y 


ed conqueſt did not extend 
— further than the neigh- 
. Dublin: With 


rotors doe de oalled 
22 ere the 


| cannot enforce his own” egen. 
tions -A; / was by very ſlow de · 
| n only, that the Iriſh were ci» 


aid brought to a ftate of 


Fubtiſion.” 
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141. 
are, for the moſt part, deſcend- 
ed from the Engliſh, who plant- 
colony, after the 
ſubjugation of it by Henry II.; 
and the laws of England ere 
then received and {worn to by 
the Triſh nation, E a on 


OO! 


& partly 
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COMMON LAW or ENGLAND. 3 
partly for want of ſhefiffs, that kingdom being then not 
divided into counties, and partly by reaſon of the inſtability 
of the Triſh, he could not fully effect his defign. And there- 
fore, king John, to ſupply thoſe defects, as far as he was 
able, divided Leinſter and Munſter into the ſeveral countiqs 
of Dublin, Kildare, Meath; Uriel, Catherlogh, Kilkenny; 
Wexford, Waterford, Cork, Limerick, Tiperary, and. 
Kerry; and appointed ſheriffs and other officers to govern 
them, after the manner of England. He likewiſe cauſed an 
abſtract of the Engliſh laws, under his great ſeal, to be tranf- 
mitted thither, and depoſited in the exchequer at Dublin., 
And ſoon after, in an Iriſh parliament, by general conſent; 
and at the inſtance of the Iriſh; he ordained, that the 
Engliſh laws and cuſtoms ſhould thenceforth be obſerved 
in Ireland; and in order to it he ſent his judges thither, 
and ereRed courts of judicature at Dublin (c). 


But notwithſtanding theſe precautions of king John, yet 
for that the Brehon law (d), and other Iriſh cuſtoms, gave 
. , 3 n 9 


(z) Some have entertained an or Fudicig Celefia,. with the 


opinion that the laws of England 
were early introduced into Ire - 
land by Henry II. long prior to 
the charter of John: Matt. 
Par. ad ann 11, vit. Hen. 
II.-Molyn Caſe of Irel. 24.— 
War. Antiq.: Irel.—Lel. Hiſt. 
Irel. 6 —Vaugh. 293-—4 Iaſt. 
; In the Harleian Colle ion 
of MSS: in the Britiſh Muſeum, 
is a very ancient tranſcript of two 
remarkable pieces of the old mu- 
hicipal laws of Ireland, with 
commentaries and gloſſes. The 


text in this manuſcript is ſo very 


ancient, as to be coeval with the 
times the pieces relate to: the 


— 


one being part of the Bretanime, 9 


trial of Euna, brother to Lega - 
rius, chief king of Ireland, for 


the murder of Orane, chariot- 
dtiver to St. br before 


Dubhthac, the chief filodha, or 
king's bard ;. who on that occa- 
ſion ated as ſole brehon or judge, 
with the ſentence paſſed thereon 
in the year 430 · : the other, the 
great ſanction or conſtitution of 
Nixe, made in favour of chriſti- 
anity in Ireland, anno 439, by 
three kings, three biſhops, and 
three ſages. Aﬀtley's pref. to the 
index to that collection. 

(4) A law, or cuſtom, by 
which the Iriſh were governed at 
the time of the conqueſt by 
8 7 Henry | 


* - 


- 
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of to the men, and yet did not reſtrain 
2 Ky ys and regular a diſcipline a8 
the laws of England did; therefore the very Engliſh them- 
ſelves. became corrupted by them; and the Engliſh laws 
' ſoon became of little uſe or eſteem, and were looked upon 
bythe Iriſh and the degenerate Engliſh as a yoke of bon- 
| Gage: ſo that king Henry III. was oftentimes neceſſitated 
to revive them, and by ſeveral ſucceſſive writs to enjoin 
the obſervation of them (e); and in the eleventh year of 
his reign he ſent the following writs viz, 


4 ac rex, &c. Baronibus millitibus & aliis liber? 
« tenentibus Lageniz, falutem, &c. Satis ut credimus veſtra 


Henry 11.,--fo ſtiled from the 
Iriſh name of judges, who were 
called brehons. Vide 4- Inſt. 


| 358.—Edm. Spenſer's State of 


Ireland, p. 1513+ edit. Hughes. 
(e) Henry III. (A. R. 30- 
1 Rym. Foed. 44:2) and Edward 
I. (A. R. 3. 3 Pryn. Rec. 
1218.) were neceſſitated to re- 
new the injunction of John; 
notwithſtanding which, the Iriſh. 
Fill adhered to the brehon law. 
At a ſubſequent period, how- 
ever, i, e. 40 Edw. III. the bre- 
hon law was aboliſhed, under the 
idea of its being © a lewd cuſtom, 
crept in of later times,” —Spen- 


- (er, ſpeaking of this law, deſ- 


cribes it to have been a rule 
of right unwritten, but delivered 
by tradition from one to another, 
inwhich oftentimes there appear- 
ed great ſhew of equity, in _—_ 
mining the right between — 

and party ; but in many things 


repugnant quite both to God's 


law and man's.” Though this 
abolition of the brehon law was 
in form effected, by means of a 
ſtatute made at Kilkenny, whilſt 
the duke of Clarence was lord 
deputy, yet it is moſt certain, 
that the act was never carried in - 
to execution beyond the Engliſh 
pale z any more than another, 
made in the time of Henry VII. 
by which the uſe of the Iriſh 
language was forbidden, unter 
certain penalties. The firſt ſta- 
tute, which thoroughly eſtabliſſi- 
ed the dependence of the Triſh, 
was the famous law of fir Ed- 
ward Poynlngs, who was lord 
deputy of Ireland inthe reign of 
Henry VII. Bar, on Stat. 143. 
So much of the Irifh ſtatutes of 
40 Edw. III. as relates to the 
abolition of the brehon law, is in 
Day. on Ireland, p. 28. of the 
folio edition. See alſo Harris's 
— of Woare's Antiq. of 
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« audivit diſcretio, quod. cum bone memorize Johannes, 
<«.quondam rex Angliz pater noſter venit in Hiberniam, - 
u ipſe duxit ſecum viros difcretos & legis peritos, quorum 
« communi conſilio, & ad inſtantiam Hibernenfium ftatuit 
& præcepit leges Anglicanas teneri in Hibernia, ita quod 
& leges eaſdem in ſeriptis readactas reliquit ſub ſiglllo ſuo ad 
« ſcaccar, Dublin. Cum igitur conſuetudo & lex Anglia 
« fuerit, quod fi aliquis deſponſaverit aliquam mulierem, 
« five viduam five aliam hæreditatem habentem, & ipſe 
& poſtmodum ex ea prolem ſuſcitaverit, cujus clamor au- 
« ditus fuerit infra quatuor parietes, idem vir fi ſupervixerit 
& fpſam uxorem ſuam, habebit tota vita ſua cuftodiam 
&« hæredĩtatis uxoris ſuz, licet ea forte habyerit hæredem 
« de primo viro fuo qui fuerit plenæ ztatis : Vobls manda» 
mus injungentes quatenus in loquela que eſt in curia 
« Willi. Com. Mareſc. inter Mauritium Fitz Gerald 
ei petent. & Galfridum de Matifco juſticiarium noſtrum 
« Hiberniz tenentem, vel in alia loquela quz- fuerit in caſu 
« prædicto nullo modo + my e mrs præſu- 
% matis. 
4 Teſte Rege apud. Weſtm, io Decemb. 
n Anno 21% reg not ().. 


POET in the ſame year, another writ was ſent to the | 
lord juſtice, commanding him to aid the epiſcopal excom- 
munications in Ireland with the W as in England 
was uſed, 


ABovurT this time, Huber de Burgo, the chief Ne 
of England, and earl of Kent, was made earl of Connaught, 
(F) Glan. I. 7. c. 18. p. 60. | 22. b. Calvin's caſe, Co. Lit. 

Rot, Clauf. 11 Hen, III. 75 Co. | 141. b. Wright's Ten. 193. 
| B 3 _ 
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and lord jute of Ireland duripg life; and becauſe he could 

not. perſonally attend, he 'on March the roth 1227 ap- 
pointed Richard de Burgo to be his . or lord Juf- f 
tice, to whom the * ſent the following writ : 


« Rexdilefto & del ſuo Richardo de Dre jufticiarie 
* ſuo Hibernize falutem. Mandamus vobis firmiter præ- 
| u cjpientes, quatenus certo die & loco faciatis venire caram 
| 60 vobis, archiepiſcopos, epiſcqpos, abbates, priores, comites 
& barones, milites & libere tenentes & ballivos ſingulo- 
« rum . comitatuum,, & coram eis publice legi faciatis 
u chartam domini Johannis regis patris noſtri cui ſigillum 
« ſuum appenſum eſt, quam fieri fecit, & jurari a magna» 
ce tibus Hiberniz de. legibus &- conſuetudinibus Anglorum 
« obſervandis i in Hiberniaz & pracipiatis eis ex parte noſtra, 
4 quod leges illas & conſuetudines in charta præadicta con- 
« tentas de cetero firmiter teneant & obſervent. Et hoc 
« idem per fingulos comitatus Hiberniz clamari faciatis, 
| « & teneri prohibentes firmiter ex parte noſtra & forisfac+ 
44 turam noſtram, ne quis contra hoc mandatum noſtrum 
e venire præſumat. Eo excepto quod geg de morte nec 
« de catallis Hibernenſium occiforum nihil ſtatuatur ex 
« parte noſtra citra quindecim dies a Sancti Michaelis anno 
« regni noſtri 12% Super quo reſpectum dedimus magnat. 
e noſtri de Hib. uſque ad Terminum prædictꝰ Teſte meipſo 
0 er dis Mali, anno regni noſtri 1a. 


Ano about the 20th year of Henry Ill. ſeveral writs 

were ſent into Ireland, eſpecially directing ſeveral ſtatutes - 
; which, had been made in England to be put in uſe, and 
to be obſerved in Ireland 3 as the ſtatute of Merton, in the 
end of fry, ee 4 


Byr 


COMMON LAW our ENGLAND. 2 
Dor pet ifſerras,. by the frequent grants that were made 
aftetwards t particular native Irifls meh, uo lain 
nan Auglicanis, that the native Iriſh had not the full! 
privilege of the Engliſh laws, in relation at leaſt to the 
| Fberties of Erith rig men, r Morne hr 
| Vieſs: ee mend. xp. 1 7 


94 
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W 4 rr gpagrey ee n a? Swi:g.,hok 
As the common hw of Englund was feck-by'king Jobs 
and Henry III. introduced into Ireland, ſo ity the tench of | | 
Hetwy VEL ALL Tn PRECEDENT STATUTB&OF ENGLAND 2 
wilt" tet sro | BY THE: eee e 
IsELAND...' Tis true, many, ancient Tritt” 'cultbris' con- 


tinued im Ireland; and do continue there, "even unto this . nw 
day. But ſuch as are conttary to the laws of England are 


allowed. ee 3h 6: OK of v. 


ny 


9 
\ 


i aiſtry Al. Sato; nd 09 23's Mn 
. i oh ?- 2 21005 2971 xn buy g 1 % : | l 
[ 8 261 i B 4 700 ad ns As 
$4505. 368; aottst Ray OE 1 100 _ di 1 ton 
AE 
Ta SACS > erde, "that ih the imo za 


or common lay of England were e the rule 1 106 in Ire. 
land, yet n acts of the Euglim 8 EFneg t The ag 
king John, 8 into that r Kingdom, unleſs" ſpecially name name d, or 
in luded "poder general Fore, ; ſuch as, within any of the King s 
. dominions.“ This i is p rticularly 2 aud the x reaſon ven 
in the Vear- Books (a * tax granted b 7 the parliament” of 
land Mall not MA 1 of Irelahd, becauſe the) are * 2 
4 monetf to our parliament :* and Again, 4 fret 
« ment of its own, and maketh and altereth laws ; He'd —— arvites | 
4 do not Bid Ig betunits' eh] they do not ſend nſyhts to our paclia- 
ment! but their perfons are the king's ſubje&, like # the ina 
_ «itants of Calais, Gaſcoigny and Guienne, white they continued 
„ under the king's ſubjection. The general rut of hwy, enacted 
by the ſuperior tate, are ſuppoſed to be calculated for ite own inter. 
nal government, and do pot extend to ity diſtant” endent coun. 
tries; which bearing no part i in the legiſlature, art not there. 
fore i in its ordinary and daily contemplation. But when the fove® » 
reign | — * ſees it neceſſary to extend its cars 10 any of * 
2 3 
6) tome v1. 2. Ric, III. 2 
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As touching Wales, that was not =, "conf 
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ae n and dns ho —_ name... or 
includes them under general words, there can de no doubt N THEN 
they are bound by its laws (5). ee 
Ireland, before the Engliſh cenqueſt, though never governed by 4 
deſpoti er, chad no parliament. How far. the Engliſh parlia- 
ment 2 was at that — modelled according to the £1 oa 
is a point much diſputed by antiquarians. Bur: we havs all the rea- 
fon in the world to be affured, that a form of parliament, ſuch as 
England then gnjoyed, ſhe inſtantly communicated to Ireland; and 
we are equally ſure that almoſt every ſucceſſive improvement | in 
conſtitutional liberty, as faſt as it was made here, was tranſmitte d 
thither. But this denefit of Engliſh laws and libertiey was- not at 
firſt extended to al} Ireland. Engliſh authority and Engliff liberties 
had exafitly the, ſame boundaries. Sir John Davis ſhews, beyond 
1 doubt, — the refuſal of 4 general communication of theſe 
rights, was the true cauſe why Ireland was five hundred 
in ſubduing. Nothing could make that country Engliſh, in civility 
| {and allegiance, but our laws and form of legiſlation, It was 
not Engliſh arms, but the Engliſh conſtitution, that conquered 
Ireland. From that time, Ireland ever had a nexal hamper 
"us before the had a partial one fo. * * ? 
. | enry 'the Seyenth, having fulbiciegtly blenced ar oppoſition in 
1 took every politic advantage uf the precarious firuation to 
which the Triſh were reduced ; z to Prevent them, therefore, from 
l 125 Jaws: 7 . inconſulto, and to make ſuch an' alteration in 
4 ; oe s would throw the principal weight into the 
hands of. him and his ſucceſſors, he was particularly 9 to 
_ effec the paſſing of thoſe lars Which ant eyer fine been known 
. .by.the name of Poynings' law. 
The original mgthog.of paſſing ſtaxures in Ireland. was nearly the 
_ ſame as in England; dhe chief governor holding parſiaments annu- 
ally, or, as \Blackflone, conceives, at his pleaſure, which enacted 
be +; — as they thought proper (d). But an ill uſe being made of 
tx. al ſet of ſtatutes was there enacted, in the 70 Henry 
VI viſe ward Poynings being ten lord deputy, whence they 
. 'law),« one of which (e), i in order to reſtrain the 
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laws and cuſtoms vſed in Wales, utterly ſtrange to the laws 


of 
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power.as well of the deputy as of the Iriſh parliament, provides, firſt, 

that before any parliament be ſummoned phy 84 the chief gover- 

ner and council of Ireland ſhall certify to the King under the great 

ſeal of Ireland, the conſiderations and cauſes thereof, and the articley 

of the acts propoſed to be paſſed therein. Secondly, that after the 

King, in his council of England, ſhall have conſidered, we. 

or altered the ſaid acts, or any of them, and certified them back under 

the great ſeal of England, and ſhall have given licence to ſummon , 
and hold a parliament, THEN the ſame ſhall be ſummoned and | 
holden ; and therein the ſaid acts fo certified, and no other, al 

be propoſed, received, or rejected (7). But as this precluded any 

laws from being propoſed, but ſuch as were pre-conceived before the 
parliament was in being, which occaſioned many inconveniences and 
made frequent diſſolutions neceſſary, it was provided by the ſtatute 

of Philip and Mary before cited, that any new propoſitions might 

be certified to England in the uſual forms, even after the ſummons and 
during the ſeſſion of parliament. By this means however there was 
nothing left tothe parliament in Ireland, but a bare negative or power 

of reje&ting, not, of propoſing or altering any law, It was now clear 

that neither the lords nor the commons in Ireland had a right to frame 

or to propoſe bills to the crown, but they muſt fff be framed in 

the privy council of Ireland ; be afterwards conſented to, or altered 

by the king and council in England ; and then, appearing in the 
form of bills, be refuſed or accepted in toto by the lords and com · 
mons of Ireland. Mrs Juſtice ' Blackſtone ſays, that the 
at the time he wrote, was, that bills were often framed in either | 

houſe, under the denomination © of heads for à bill or bills; and 
in that ſhape were offered to the conſideration of the lord-liey- - 
"tenant and privy- council; who, upon ſuch parliamentary intimation, 
or otherwiſe upon the application of private perſons, received and 
tranſmitted ſuch heads, or rejected them without any tranſmiſſion to 
England; and with regard to Poynings law in particular, it can- 

not be repealed or ſuſpended, unleſs the bill for that purpoſe, before 
it be certified to England, be approved by both the houſes (g). 

It is true, that as well the lords as the commons in Ireland at- 
tempted, and ſhould ſeem to have gained an approach towards their 
ancient right of beginning bills. This had been done not in that dS 
name, but under the nomination of HEADS of bills,“ to be 
jranſmitted by the council; who, as they framed the acts, had 


(f) An. 383. 0%) him Stat 11. Elz. ft. 3.6. 48. 
ge aſſumed 
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6f England; the principal e nem my 
_ Howell Phe (g). ö — 
| . "4 - Avvik 


(4) There is EI of partic to the Eden to | 
4 in the Harleian collection that noble collection. oo 
of M95. in che Bririſh Muſeum. 3 
FED the power of modelling THOSE alſo. 15 e 15 
land exhibited a legiſlature of peculiar complication. Firſt, the 


ivy council of Ireland, who, though they might receive the hint 
om the lords or the comthons, framed the bill ; next, the Ki is and 


council of England, who, having the power "of alterition, rea 
made it a bill, UNALTERABLE, by ſending it under the great ſe 
of Roghind;—then, the two houſes of lords and commons in Ifte- 
end muſt, have agreed in, or rejected, the whole':—if it palſetf * 
theſe, it was preſented to the king for his aſſent, whit, 

Was before obtained, could only, in that ſtage of the peed be 
n6roinal. 

Fut the Triſh nation, being excluded NEL the benefit of the Rag- 
lich ſtatutes, were deprived of many good and profitable laws, m 
for the improvement of the common law ; and the meaſure of juſ- 
tice in both kingdoms, becoming thereby 40 longer uniform, there- 
fore it was enacted by another of Poynings' laws (6), that all afts of 
parliament, before made in England, ſhould be of force within the 
realm of Ireland (). But, by the ſame rule that no laws made in 
England, between king John's time and Poynings law, were then 
binding in Ireland, it followed that no acts of the Engliſh parliament 
mode face the roth Henry VII. did bind the people of Ireland, un- 
leſs ſpecially named or included under general u ords (). And on 
the other hand it was equally clear, that where Ireland was particu - 
larly named, or included under general words, they were bound 2 
Fuch acts of parliament.” For that follows from the very n : 
gonſtitution of a dependent ſtate ; dependence being very — elſe, 

ut an obligation to conform to the will or law of that ſuperior per · 
ſon, or ſtate, upon which the inferior depends (). 

But this ſtate ot independence not being igþnowledged dy 
the Iriſh nation, it was thought neeeſſary to declare by” ſtatute 
( O82, I. c. 5.) that the kingdom of Ireland onght to by uw 


„ a hy” (1) Puff. L. of N. I. 8. c. 6.1. 
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i, AFTER king Edward I. had ſubdued Wales, and brought = 
& lng under * firſt made a. ſtrict 
D355 imquiſition 


dinate to, und depegdent upon, che! iepertel essen c W 
Britain, as. being inſeparably united theteto; and that the 'king" 
majeſty, with the conſent of the lords and commons of Great Br 
2 een * lows: Pn the people vr 
Ireland. 

Thus — Black ſtone) we' ſee bow ume the laws df 
Ireland communicate with thoſe of England: arid indeed 
8 is highly neceſſary, as the ultimate reſort from the cou 

of juſizee in Ireland is, as in Wales, to thoſe in England ;'s writ k 
error (in the nature of an appeal} lying from the king” bench i in 
Ireland to the king's-bench in England (-), as the appeal from the 
chancery in Ireland lies immediately to the houſe of lords RRE: 
it being expreſly declared, by the fame ftatute,6 Geo, I. c. $. that 
peers of Ireland have no juriſdiction to affirm or reverſe ay judg- 
ment or decree whatſoever. The propriety, and even neceſfity, in 
all inferior dominions, of this conſtitution, © that though juſtice bh - 
* in genera] adminiſtered by courts of their own, yet that the appeal 
« in the laſt reſort ought to be to the courts of the ſuperior ftate,” 
is founded upon theſe two reaſons. Firſt, becauſe otherwiſe the law 
appointed or permitted to ſuch inferior dominion, might be — 
changed within itſelf, without the aſſent of the fuperior. 
becauſe otherwiſe judgments might be given to the diſadvantage « & 
diminution of the ſuperiority ; or to make the dependence to be Sy 
of the perſon of the king, and not of the crown of England (2). 

Whatever praiſe the motives which produced the 6 Geo. I. might 
heretofore deſerve, they have in, more liberal and enlightened times 
been thoroughly inveſtigated, and in the end, completely expleded, 
on the ſound principles of policy and juſtice. On the 17th of May 
1782, the ſituatien of Ireland was taken into conſideration by both 
houſes of parliament, in conſequence of addreſſes from the parlis- 
ment of that kingdom. In the courſe of the debate here (in the 
houſe of commons), it was ſtated and admitted, that the act of the 
6th of George the Firſt, which had never been acknowledged by the; 
legiſlature of Ireland, was the firſt object ſought to be repealed by 
the parliament there; and that not only the parliament, but the 
united voice of the whole country had declared its - illegality. 
The maner. ſtood on ſo plain a poſition, that the . 


. This was law in the time of Courts, c. bank le roy. 
err () Blac. Com. x v. 102. Sulliv. 
bien dook, entitled, Diverſity of ſect. 209. 218. 221. Vaugh, 402. 
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inguiſttzon touching che 'Welſh laws within their ſeveral 
commotes and ſeigniores; which inquiſitions are yet of re- 
7 2 way | 1 cord. 


home to the fact immedistely, and proved the impolicy of one 
legiflature making laws to bind another, Ireland had its re- 
preſentatives as well as England ; it was under the ſame conſtitu- 
tion, and thetefore entitled to the ſame internal immunities. | 
The great points to which the claims of the Iriſh parliament 


were directed, appeared to be—the repeal of the 6th of George I. 


the reſtoration of the appellat juriſdiftion—the modification 
of the law of Poynings, and the repeal. of the perpetuating clauſe 
in the mutiny bill. 

And firſty as to the 6th of George I. ie was ſaid 496.b6; downright 
tyranny, to make laws for the internal government of people, who 


were not repreſented among thoſe, by whom ſuch laws were 


made. — This was an opinion ſo founded in juſtice, that in no 
ſituation ſhould it ever be departed from. The diſtinction be- 
tween internal and external legiflation was manifeſt wand though 
it would be tyranny to attempt to inforce the former, in countries 
not repreſented in the Britiſh parliament, yet the latter was in rea- 
Jon and policy annexed to the Britiſh legiſlature z and which right 
of ſupremacy would never have given umbrage to any part of 
the empire, if it had been uſed falely for the general good z but 
when made an inſtrument of oppreſſion, it was not wonderful, thay 
jt ſhould excite diſcontent, and oppoſition, When local legiſlatures 
were eſtabliſhed ia different parts of the empire, it was clearly 
for the purpoſe of anſwering municipal ends; and the great 
ſuperintending power of the ſtate ought not to be called into 
action, but in aid of the local legiſlature, and for the good of the 
empire at large. But when miniſters, as heretofore, judging 


What they had, of what they might have, carried the principle 2 


external to internal legiſlation, and attempted to bind the iutexnal 
government of its colonies, by acte, in the paſſing of which the colo+ 
nies had no vbice g that power, which on proper occaſions would have 
been chearfully obeyed, created animoſity and hatred, and had pro- 
duced the diſmemberment of an empire, which if properly exerted, 


it would have ſerved to unite, and bind in the firmeſt manner. That 


Ireland had the ſame reaſon to ſpurn at this power of external 
legiſlation, decauſe it had been employed only for the purpoſe of 
einremug her. Had Ireland never been made to feel. that 
power, ſhe never would have complained of it ; and the beſt and 
moſt effeftual way to have kept it alive, would have been, not 
yo have made uſe of it. Ireland would then have ſuffered it to 
exiſt in the ſtature goons z and never EN have called for the re- 
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cord. After which, in the 12th of Edward 1. the flare 


of Rutland was made, whereby the adminiſtration of juſtice 
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nunciation of it. But it had been employed againſt Ireland, 
as an inſtrument of oppreffion, to eſtabliſh an impolitic mono- 
poly in trade; to enrich one country, at the expence of the 
other. When the Iriſh firſt complained of the monopoly (e), 
and aſked as a favour, what they might have claithed as a 
right, they were oppoſed ; and their demands, which were no leſs 
modeſt than juſt; were diſregarded. It was not local or commercial 
jealouſy, ſo common in all countries, which had operated to the diſ- 
appointment of rhe Triſh, at that time z—their' demands were not 


only rejected, but the then firſt confidential ſervant of the crown 


came down to vote againſt them; the influence of the miniſter was 
exerted, and the rights and diſtreſſes of Ireland were conſigaed 
to oblivion, Thus the ſupreme power of the Britiſh parliament 
was employed to gratify a few, and to diſtreſs a whole kingdom. 
— What was the conſequence ?- The Triſh finding they had. 
nothing to expect from the juſtice of their demands, found reſources. 
in themſelves ; they armed; their parliament fpoke out; and the 
very next year, the very ſame miniſter who before had put a nega- 
tive on all their expectations, came down to the houſe, and maki 


amende honorable for his paſt conduct, gave to the demands of an 


armed people, infinitely more than he had refuſed to the modeſt ap- 
plications of an unarmed, humble nation. Such had been the con- 
duct of the then minifter asd his colleagues; and this was the leflon 


the Iriſh had been taught, © If you want any thing, ſeek not 
for it unarmed and humbly ; but take up arms, ſpeak manfully 


« and boldly, and you will obtain more than you at firſt might 
« have ventured to expect. Such was the conſequence of the 
All uſe made of the ſuperintending power of the Britiſh parlis- 
ment z which was perverted from its true uſe, and inſtead of being 
the means of rendering the different parts of the empire happy and 


connected, had made millions of ſubjeQs riſe up againſt a power 


which they felt only as a ſcourge, 

That it was not the intention of parliament to purſue the footſteps 
of its predeceſſors; and therefore it would agree to the demands of 
the Iriſh relative to the.6th of George I. becauſe it believed them to 


be founded in juſtice, He muſt be a ſhallow politician who would 


enforce | obedience to laws, which were odious to. thoſe whom 


they were made to bind. That it was better te fee Ireland 


totally ſeparated from: the crown of England, than kept la 
TH 2 (+) About the yuge 2778. * 
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in Wales was tettled in a method very near to the rule of 
the law of England. The preamble” of the ſaid ſtatute is 
notable, viz. hs ONS 

« EDVARDUS 
| obedience only by force: unwilling ſabjefts were little better than 
enemies; it would be better not to have ſubjects at all, than to have 

- Fach as would be continually on the watch, to ſeize the opportunity 

| of making themſelves free. That if this country ſhould attempt to 
eoerce Ireland, and ſucceed in the attempt, the conſequence would 
be, that, at the breaking out ef every war with any foreign 
* power, the firſt, ſtep muſt be to ſend troops over to ſecure Ireland, 
\ * inſtead of calling upon her to give a willing ſupport to the 
common cauſe, —Having ſaid thus much of the repeal of the 6th 
of George I. which it was intended to agree to in the moſt une- 
quiyocal mauner, the ſubje& next touched upon was the Appellat 

_ FuriſdiAion. Upon this queſtion there was thought to be no 
difficulty, whatever; for when the great queſtion of legiſlation 
was. given up, it could not be of any conſequence to maintain 

to this country, the juriſdiction in appeals : hut even if that was a de- 
fable object, or likely to ſtrengthen the tie between the two coun- 
tries, it muſt de given up, for the Iriſh inſiſted upon itz and there 
was a particular reaſon for complying with their defires on that 
bead. The decrees. or | judgments of our courts of law here, in 
matters of appeal, were to be carried into execution where! In 

- | Ireland. By whom? By the people of Ireland: but as the 

people of Ireland had one and all declared, that they would not 

- executes the order of any Engliſh tribunal, it would be nugatory 

and abſurd to maintain the appellat juriſdiction to Great Britain 

eonſcquently it would be better to give it up with a good grace, than 
0 keep it as a bone of contention between the two countries. As 
to the modification of Poynings' !aw, it was admitted, that by that 


| law, a ſtrange alteration had been made in the form of the conſtitu - 
_— tion 


of Ireland, by making the privy council of that kingdom a 
dranch of the legiſlature; and thoſe who were acquainted with 
che nature of the interference of that privy council, knew it was 

ef the greateſt detriment to the ſtate. It not only ſometimes 
ſuppreſſed bills, which had paſſed the houſe of lords and commons 
' iwemine  difentiente ; but Tuch was the nature of it, that billy 
ere ſometirties 'paſſed according to form indeed, but in fag, 
 ihtemine affentiente; when it was contrary to the intention of any 
mat that ſuch bills ſhould paſs they were nevertheleſs ſupported 
vy all, in confidence that in the privy council they would be thrown 
out, This Kind of condut was merely to gain popularity; 
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& dux Acquitanie omnibus fidelibus ſuis de terra ſua de 
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men who did not wiſh to oppoſe popular opinions, which they 
did not approve, nevertheleſs unanimouſly gave way to "thoſe * 
opinions, merely becauſe they knew they would be rejected, in the 
privy council. And the interference of that body, and their power 
to ſtop bills in their progreſs from parliament to the king, was 
improper z no object ion therefore could ariſe to adviſe his majeſty 
to conſent to the-modification which they required, of that law, 
from which the privy council derived that power. But the jealou- 
| Her of the Triſh went farther; they were jealous of the interforence- 
of the Engliſh privy council; and it was admitted that the altera- 
tions which had ſometimes been made by it in Iriſh bills, had 
given but too juſt cauſe for jealouſy, It was generally underſtood 
an Ireland, that Iriſh bills were frequently altered in England with 
very liule confideration, and ſometimes by a fingle perſuu (the at- 
torney-gtheral) ; which fingle perſon, the Iriſh imagined, made al- 
terations without giving that attention to the bills, which the ſubjeR. \ 
and importance of them required. Whether thoſe opinions. were 
ia general well-founded.could not be ſaid, but this was evident, that 
' like the th of George I. the power might fill have remained; if 
an improper uſe had not been made of it, It had been grofly 
abuſed, in one inftance, in particular. A bill had been ſent 
over to England, wiſely and juſtly granting- indulgencies to 
the Catholics; in that ſame bill there was a clauſe, in favour of 
che Diſſe nters, for repealing the facramental teſt; the clauſe was 
Kyuck out, . contrary to ſound policy; as the alteration tended to 
make an improper diſcrimination between two deſcriptions of meu, 
and did mot tend to the union of the people It was by ſuch con- 
duct that the Iriſh were driven to pronounce the interference of 
the Evgliſh privy council in-altering their bills, a grievance, thou 
— pes never have been complained of, if it had never been 
As to the mutiny bill, it was not matter of ſurpriſe, that the 
Iriſh ſhould object to a clauſe which gave perpetual eſtabliſhment 
10 a military force in their country. 80 hoſtile was ſuch a clauſe 
20 the conſlitution of England as well as of Ireland, that if the Frih 
Rad never mentioned that law among their grievances, it would have 
deen #he duty of every Engliſhwan to have recommended dhe re- 
Heal of it. The Iriſh muſt naturally feel that jealouſy for their 
conſtitution, which the Engliſh feel for theirs-· and which they e 
preſs by paſſing a mutiny law only for one year. The perpetyat- | 
3ng-dauſe had this effect allo; that it rengered the interference of - 


the Engliſh privy council more odious. 
f But 


* 
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| & Snodon be de alis terris ſuis in Wallia falatem in Domiho. 
; « Divina -Poovidenitin quad in ſua diſpoſitione non fallitur, 
; . ; * inter 
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But as it was poffible, that if nothing more was to be done than 
That had been ſtated, Ireland wight think of freſh grievances, 
| | and riſe yearly in her demands, it was proper ſomething ſhould 
| de done, towards eſtabliſhing on a ſolid baſis the future con- 
| b nection of the two kingdoms. That, however, was not to be propoſed 
in parliament; it would be the duty of the crown to look to that 
r the buſineſs might be firſt begua by his majeſty's ſervants in Ireland; 
| and if afterwards it ſhould be neceſſary to enter into a treaty, com- 
- mifſioners might be ſent from the Britiſh parliament, or from the 
crown, to enter upon it, and bring the negociation to a happy ifſue, 
It was then moved, that the 6th of George I. be repealed.” 
| Upon which it was remarked, that the mere repeal of that act 
e would not ſatisfy Ireland, becauſe the repeal would leave the 
8 neſtion juſt as it was before, and England would ſtill have the 
72 = right which ſhe before had, unlefs ſome counter · declaratory 
5 clauſe was inſerted in the repealing act. The latter part of the 6th 
of George the Firſt went only to appeals to the lords; but though 
that bill ſhould be repealed, ſtill there would remain an appeal to the 
courts of law here, by writ of error, to which the Iriſh would not 
ſine; and eee the whole ground of epperl ſhould be done 
| away. 

The claims of the Iriſh, it was urged, were not novel; they 
were as old as Henry II. who had given them the laws and con- 
Kitution of England; and of courſe, a parliament. The Great 
Charter was granted to them by Henry III. and they had à free- 
and independent legiſlature till the year 2719, when the lords of 
England thought proper to reſolve, that a cauſe which had been tried 
in appeal by the lords of Ireland, had been erram nor judice 3 
when, and not before, did England think of aſſerting by law her 
ſupremacy over Ireland; though the latter had, till that period, 
enjoyed the appellat juriſdiRion. 

The queſtion was put, and carried nemine cogtradicente. 

It was then moved, for leave to bring in a bill to repeal the 6th ; 
of Geo. 1.---which alſo paſſed nem. con. j after which it was moved, 
that ( an addreſs be preſented to his majeſty, praying that he will 
«© be graciouſly pleaſed to take ſuch eps 3s ſhall tend to render the 
connection between the two kingdoms ſolid and permanent. 
This alfo paſſed unanimouſly. 

. It was next moved, © that the intereſts of the two kingdoms ar 
E 3 and that their connection ought to de founded on a 
e ſolid 
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a inter alia ſuæ diſpenſationis munera, quibus 2 
e num noſtrum Angliz decorari dignata eſt, terram Wall 
&© cum incolis ſuis prius nobis Juni FRODALI SUBJECTAM, 
i tam ſui gratia in proprietatis noſtræ dominium, obſtaculis 
u quibuſcunque ceſſantibus, totaliter & eum integritate con- 


e vertit, & coronies regai pradiöti untum partem corporis 
\® ejuſlem utnoxi & aa. Nox, &e (5% | 


Aovonvies bs mec in that Ratitts preſcribed; has 
the. method of juſtice been hitherto adminiſtered in Wales, 
en tg grants g e 3-5 


N Vide note (8] and [DJ on this chapter; 


1 aal and 8 vide! 'z.. This n 10 alſo nem. 

ron. and the chairman Having left thie chair, and the houſe bing 
reſumed; he reported the teſoluriohs, which were UNANIMOUSLY 
agreed to by the Houſe, 

Similar motions were made on the fame day in the houſe of ford), 
which paſſed in theaffirmative, with only one diſſentient. In tonſe- 
quenee of the reſolutions, a bill was imtnediately brought in aud 
paſſed, for the purpoſe of forwarding the wiſe and gentrvus ne | 
the Bririſh nation toward a brave; 8 1 * peo 

the 22 Oedt III. c. 35. the 6 Geo: as te} * die 
doubts being entertaified; whether the” ror * was ſufficient! 
coniprehenſive; it was afterwards, by 23 Geo: III. el 48, chatted, 
thar the right” clalmed by the people of Ireland to be boutid only 
by laws enacted by his majeſty and the parliament of that kingdom, 
in all cafes hate verꝭ and to have all actions and fuits, which may be 
inſtituted in that klugdom, decided in his majeſty's courts therein, 
finafly and without appeal from thence, ſhall be eſtabliſhed and aſcer- 
rained for ever, and ſhall, at to time hereafter, be queſtioned or 
__ queſtionable. That no wrlt of error or appeal ſhall be received or 
«adjudged, or any other proceeding be had, by of In any of his ma- 
jeſty's courts in this Kingdom. in any Aten bi ſuit inſtituted in.a 
of his majeſty's courts in the kingdom of Ireland j and that all ſuc 
writs, appeals, l de void. ä 
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2 by the ſeveral, hems ſtatutes of 1 wt, 
Vill. & IB 


IB. Wales, unconquared ee for ages a its 
independence, againſt the continued attempts of a great and of a 
| powerful people to ſubject it. Whether this may with greater pro- 
X | priety be aſcribed to courage, to the fituation' of the country, or to a 
0 want of that, whatever it may be, which ſtimulates the ambition of 
conquerors, is not perhaps eaſy to determine: certain however it 
1 : is, that the Saxons, inſtigated more by revenge than by any, ſolid 
advantage which could poſſibly have been derived from the con- 
4 | | queſt o of ſuch a country, Oy exerted every effort to ſub- 
due it. 
At what period the Britons were firſt called W3ras; or from 
whence the word Walla is derived, is not, Þ believe, as yet aſcer- 
tained : laborious may have been the reſearches, various, no doubt, 
are the conjectures. From whatever origin the word may have deen 
derived, it is not, however, unreaſonable to ſuppoſe, that it was at 
* firſt a term of reproach applied by the Saxons, the Welſh having al- 
moſt invariably denominated themſelves, Cy 
Black ſtone, ſpeaking of the Welſh, -G. ok 10h that nes the 
Saxons themſelves were converted to chriſtianity, and ſettled into 
regular and potent governments, the retreat of the antient Britons 
grew every day narrower ; that they were over- run by little and 
little, gradually driven "Bra one faſtneſs to another, and by repeated 
lotfes abridged of their wild independence (4). Of this there may 
de no queſtion; a minute detail, therefore, of their reciprocal depre- 
dations, from the era of the Saxon conqueſt to that of Edward the 
Firſt, would be of very little, if of any, conſequence : in truth their 
wars were equally ſavage and ferocious; each, as the ſcale of for- 
, ' tune pre ponderated, exhibiting maſſacre and devaſtation, fire and the 
. | Word. Very early (adds Black ſtone) i in our hiſtory, we find their 
« ' princes doing homage to the crown of England, till at length, in 
* the reign of Edward the Firſt, who may juſtly be ſtiled the con- 
« queror of Wales, the line of their ancient princes was aboliſhed, 
and the king of England's eldeſt ſon became, as A MATTER Or 
'& ©OURSBy their titular prince (4).” If this aſſertion be but a 
_ little inveſtigated, it may, perhaps, in the end, a little be doubted 
Under the conduct of Llewellyn ap Jorweth, and his ſon and ſue- 
deſſor David ap Llewellyn, the Welſh carried on a war with various 
ſucceſs againſt the Engliſh. Llewellyn ap Gryffidd, who ſucceeded 
his uncle David ap Llewellyn, was the laſt prince of Wales of the 


3 (4) Com. 1 v. oct. 93. * (3) 4. ge. | * +402 
Britiſh 
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Fe itiſn blood; andd it is in general admitted, that by the death, or, 
ns ſome ſuggeſt; by the aſſaſſination of this prince, the Welſh were 
at length; not totally, though in a great meaſure, conquered by Ed- 
ward the Firſt z for it is probable that chis conqueſt extended not to 
any other counties than thoſe which ure ſpcified in the ſtatute of 
Wales z (c) viz. Merioneth, Carnarron; Angleſey, and Flintſhire, 
and the counties of Carmarthen and Cardigan in Sduth- Wales; 
in which counties only; Edward erected caſtles (d). Its old conſti - 
tution, whatever that might have been, was now deſtroyed; and no 
good one ſubſtituted in its place. That cate was intruſted to lords 
tuarchers—a form of government of a very fingular kind; a ſtrange 
heterogeneous "monſter; ſomething between hoſtility and govern- 
ment (e). Wich Llewellyn expired the diſtinction of his nation ; 
and though foreign conqueſts might add to rhe glory; yet this added 
to the” felicity of England. To 2 the victors with the 
ranquiſhed; Edward granted lands in Wales to his followers ; to 
prevene ſecurity and concealment, he deſtroyed the woods which 
had ſo often afforded fafety to the enemy; and, the mort effectually 
to ſubjugate the country, caſtles were erected, which he took efpe- 
cial care ſufficiently to gafrifon. However letient, or however po- 
litic the condu&, yet ſurely it muſt have been iccothpanied with 
ſome degree of ſeverity; or the brave Llewellyn would not ſo feelingly 
have cotnplalned . Nam nos adeb ſpoliati eramus (fays Lles 
„ wellyn) immé in ſervitutem redacti per juſticfarios & balliveg 
« regis; amplius quam fi Saraceni eſſemus, vel Judei denunclavimus 
* domino regi, ſed ſemper mirtebantur juſtictarii et ballivi ferociores 
« et crudelioces z et quando illi ſaturati erant per injuſtas exactiones, 
« alii de novo mittebantur ad populum Exorciandum,. in tantum 
quod Wallenſis malebat mort quitn vivete (). Thus woes 
fully experiencing the cruelty and tupacity ef the ' Engliſh; the 
Welſh, however reduced were unwilling peaceably to ſubmit to the 
power of Edward, and therefore boldly infiſted on being governed 
by a prince of their own country. To effect this purpoſe,” Edward 
diſpatched/his queen} When pregnant, to Caernarvon caſtle, Where 
ihe was delivered of a ſon (g), who in conſequence was honoured with 
the titls of Prince of Wales. By this politic condeſcenſion, Edward 
complied with the liceral import of the requeR, but at the ſame time 
dvoided the ſpiritand intention of it. Thus the territory of Wales, as 
Mr Juſtice Blackſtone conceives (5), became entirely re-anncxed, 
by a kind of feodal reſumption, to the dominion of the crown of Eng · 
l Shrmum Wallis ür. 1, 0) Appendix to Wynne's Hitt. of 
Appendix to 489. Ed. ed. ftat p. 3. on pay 
(5) Conn; 1 vol. of. VET 
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. ſtatute of Rhudhlan (4) expreſſes it" teffs « 
Wallis cam incolis ſuis, prius regi jure Jeodati fab je ta, (of which 
"os e was the ſign}. jam in proprietatis: doaminium totaliter et 
cum idtegeitate converſa eſtyet coronm regni Angliz ranquam pars 
corporis cjuſdem anfiexa- et unita (7). The exprefſion jure 
feodali fubjefia, is ſomewhat remarkable, as it is believed (m) that 0 
- inſtance can be found of a jus feodale prevailing 18 EnGLanD: we 
hear indeed of the word faodum, and the diſtinction between the 
ſeadum nouum and the feodum antiquum, but of a REGULAR SYSTEM 
of fendal:law, which this expreſſion ſeems to indicate, there are but 
light traces. Edward however, was. a.conqueror, and had a 
Bots tomake uſe of his own words, inthe preamble to his own law, 
It may not be impertinent to obſerve, that though of late years ſome 
very ingenious attempts. have been made to explain our antient _ 
common law by feodal principles, yet it is more than probable that 
be Lyttleton nor his learned and laborious commentator knew | 
we ſuch a law had ever prevailed in any part of Europe. 
The more effeQually to blend the vanquiſhed with their con · 
Edward was not anly defirous of haying the laws of Wales 
reviewed, but of having them compared, and if poffible rendered 
conſongnt with thoſe of England ; to.accompliſh which he directed 
per enquiries o be made before certain commiſſioners, over whom | 
Neben of $6, David 's was appointed to preſide, The certificates 
and. perurus of the commiſſioners are printed in the appendix to the 
wa. of Heel. D z Or The Goad, the legiſlator (x) of the Britons, 
| apd contain many curl particulars (o). It was, with truth, con- 
ceiveds that the cuſtom of gavelkind had in a violent degree pro- 
moted —— hereditary CT z {overe ignties as well as private 
property. being, by the cuſtom of Wale ville among all the Dale 
ue, whether legitimate or not. 3 
Some have thought chat che equal. partition. "of, prixate_affaces 
among the male iſſue, tends not only w the promotion of agricuture, 
hut tathe increaſe of Population and that in a government founded 
mne and 1 is * medium nene 


A. A. 


00 Vaugh. "yoo _ bas 
) 20 Eds 1. 88 with the public good; for the diſap- 
Rhudd-lan, or-Rbyd-land, probation of the ancient Britons was 
0 er ſhewn, not- by ineffectual petitions, 
but by the ford hen the 
00 Obf, on Stat. 107. ceaſed to be deſerving, 3 61109 
n The prince of Wales, wich- a prince, There is a tranſcript 
1 "had deine autho- the laws of ' Hoet Dha in the Harleian 
— he cold, ad Jibitam, aher, collection of MS. in the Britiſh Mu- 
abrogate, and enact ies; yet in feum. en. 
n N 
whether delegated or aſfumed, it (e) Bar. Obſ. on Stat. 105. 
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and the power of individuals. Others conceive that the cuſtom of 
lands deſcending to the youngeſt ſon, which we term Borough-En- 
gliſh, in preference to the other ſons, has a more rational foundation 
than the exclufive. deſcendibility to the eldeſt ; he being ſuppoſed, 
and not very unreaſonably, more capable of maintaining himſelf 
than the youngeſt ; who might ptobably be of ſuch tender yeare, as 
4 eee unable to provide for himſelf, on the deccaſe of his 
In conſequence of the enquiries which Edward had directed to be 
made, the cuſtom of gavelkiad, notwithſtanding the diſtraction 
which was the reſult of its exiſtence, with ſome other cuftoins 
which had long been prevalent in Wales, was retained ;. others in- 
deed were altered, and ſome were aboliſhed, by the ſtatute of Wales, 
which was made in the 12th year of the reign of Edward the Firft, 
A. P. 2284. This ftatute bears date © apud Rothelanum (Rhyd- 
land in Flintſhire) die Dominica in medio quadragefim# anno 
© regni noſtri duodecimo, Barrington (% obſerves on this ſta- 
tute, that it is certainly no mote than regulations made by the king 
in council fot the government of Wales, which, if the preamble be 
credited, was now totally ſubdued. This law, though it has been 
but little attended to, either by lawyers or hiſtorians, merits patri- 
_ cular notice, becauſe it not only makes known what were then the 
laws and the cuſtoms of Wales, but, by its remedial injunctions, diſ- 
covers likewiſe what, at that time, was the law of England, —By 
this ſtatute many materia] alterations were made in many parts of 
their laws, to reduce them nearer to the ſtandard of the Engliſh, eſ- 
pecially in the forms of their judicial proceedings: but they fill 
retained very much of their original polity, and in particular their 

rule of inheritance (9); for their cuſtom of gavelkind was con- 
- tinued till the time of Henry the Eighth. Notwithſtanding rheſe 
ſeemingly good intentions of Edward, the manners of the Welſh 
followed the genius of thzir own government, The people were fero- 
cious, reſtive, ſavage, and uncultivated ; ſometimes compoſed, never 
pacified. Wales within itſelf was in perpetual diſorder, and kept 
the frontierof England in perpetual alarm, Benefits from it to the 
ſtate, there were none, Wales was known only to England by in- 
curſions and invaſions (7). Many of the Welſh, from the defire of 
_ Plunder (5), or from a rooted antipathy againſt their conquerors, ' 
| were till inclined to diſorder ;. and under the conduct of Owen 

Glyndowr, emboldened by a confederacy with. the potent earls of 
Worceſter and Northumberland, their untractable ſpirit broke forth 
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n inſurrection. Henry the Fourth had the good fortune to defeat 
this formidable combination, and by the deciſive battle of Huſke, put 
an end to the aſpiring hopes, of Owen. This was the laſt ſtruggle 
which the Welſh made for the recovery of their liberties, and rhe 
Engliſh, now having entirely ſubjected them, treated them rather as 
: flaves than as ſubjects. | Subſequent to the ſtatute of Wales, and 
anterior to the ſubjygation by Henry, their provincial immunities 
bad been at different times abridged ; now, by an ill-judged-ſeverity, 
- hey were prohibited from the enjoyment of any offices, and from 
the purchaſing of any lands : even penal laws were enaCted to 
prevent the Engliſh from intermarrying with the Welſh 740. Thus, 
ſtead of healing the wounds occaſioned. by inſurrection, was the 
h which ſubſiſted between the two nations. extended. All thir 
while Wales rid this kingdom like an incxbus—it was an unprofitable 
and oppreflive burthen. The march of the human mind is flow. 
It was not, until after two centuries, diſcovereg, that by am eternal 
law, Providence had decreed vexation to violenge, and poverty to 
rapine . Our angeftors did however at length open their eyes to the 
ill huſpandry of iojuſtice. They found that the tyranny of a free 
people could, of all tyrannies, the leaſt be epdured ; and that laws 
e againſt an whole nation, were not the moſt effectual methods 
| For our its obedience y 5 Accordingly, in the reign of Henry 
VII. who was deſcended from the princes of North-Wales, the 
courſe was entirely altered, and the Welſh experienced greater fa- 
vour. By his ſon and ſucceſſor Henry VIII. the unjon of England 
und Wales was happily and politically effected. Previous ſteps hav- 
dug been taken to introduce à union of laws between the two coun- 
tries (%, the finiſhing ſtroke to the  independency of the Welſh 
0 Vas, as Blackſtone temarks , given by the ſtat. 27. Henry VIII. 
e. 26. which at the ſame time gaye the utmoſt advancement to their 
_ civil proſperity. By this medium, political order was eſtabliſhed ; 
the military power gave way to the civil ; the marches were turned 
| into counties. The title of it is, „an act concerning lawsto be uſcd in 
„Wales O).“ By this ſtature it is enaQted, Firſt, that the dominion 
of Wales hall be for ever united tothe Kingdom of England, Second - 
ly, that all Welſhmen born ſhall have the ſame liberties as other 
the king's ſubjects. Thirdly, that lands in Wales ſhall be inheri- 
table according to the Enyliſh tenures and. rules of deſcent. - 
Fourthly, that the law of England, and no other, {hall be uſed in 
Wales, beſide many other regulations of rhe police of this prigei - 
pality. But that a ation ſhould have a right to Engliſh liberties, 
and yet no ſhare at all ju the fundamental ſecurity cf thoſe liberties, 
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the grant of their own property, ſeemed a thing ſo incongruous, 
that eight years after, that is, in the thirty-fifth year of that reign, a 
complete and not an ill-proportioned repreſentation by counties and 
boroughs was beſtowed upon Wales, by act of parliament (2). 
From that moment, as by a charm, tumult ſubſided ; obedience was 
reſtored ; peace, order, and civilization, followed in the train of Li- 
herry :—when the day-ftar of the Engliſh conftitution had ariſen i in 
their hearts, _ "was harmony within and withour CPR” 


Simul alba nautis 
Stella refulſit, 0 
, Deflvir ſaxis agitatus humor : 
© Concidunt venti, fugitintque nubes : 
Et minax (quod fic voluere) youre 
Unda recumbit. 


The ſtatute 34 and 3s Henry VIII. c. 26. entitled, © an act for 
* certain ordinances in the king's dominion and principality of 
„ Wales (),“ confirms the other act. This act not only adds 
farther, but alſo contains a more complete code of regulations for rhe 
zdminiſtration of Juſtice with ſuch preciſion, and ſuch. accuracy, 
that no one clauſe of it, according to Mr. Barrington (c), hath ever 
yet occaſioned a doubt, or required an explanation. 

It begins by dividing Wales into twelve ſhires before, a8 lord 
Herbert of Cherbury aſſerts (in his Life of Henry VIII. 9. it con- 
ſiſted of one hundred and forty lordſhips marchers, with jura rea- 
Tia, and the grand object of this ſtatute was to reduce their 
jarring cuſtoms to uniformity. In ſhort, this act reduced Wales into 
the ſame order in which it at preſent ſtands ; differing from the king< 
dom of England only in a few particulars (ſuch as having courts 
within itſelf iNDEPENDENT of the proceſs of Weſtminſter-hall), 
and ſome other immaterial peculiarities, hardly more than are to be 
found in many countics of England itſelf (4). Tt hath already been 
ſaid, that this ſtatute is ſo clear, that it hath not ever required either 
| expoſition or alteration, Lord Bacon (e) hath juſt abridged ſome of 

the regulations, thinking perhaps, that they ſpoke ſufficiently for 
themſelves.” Mr. Juſtice Doderidge purſued the ſame mode in his 
account of the principality, without offering any other obſervation 
than that the juſtices of the great ſeſſion have the ſame powers with 
the antient juſtices in eyre,” He could not by this mean _ Fe 


3 34& 35 Hen. 8, c. 26. ſec. 110. 6 c) Obi. e 
(a) Edm. Burke. 8 Blac. Com. 2 vol. oct. gg, 


) 4to. Stat. vol. 2. pa. 348. (%) In his Law Tracts. 
| | C4 juſtices 


Juſtices in eyre had authority to decide cauſes in a egürt of equity, 
which the juſtices of the great ſeſſion have fo long exerciſed, that it 
cannot now be diſputed : how they originally pp this juriſe, 
diftion cannot be eaſily aſcertained, as in the 34 and 35 Henry VIII. 
Which enumerates every officer in the courts of law, there is not 
the leaſt alluſion to any proceedings in equity ()). | 

Thus were united à people hitherto diſtracted with continual ani- 
moſity ; and thus, to uſe the words of the commentator, were 
this braye people gradually conquered into the enjoyment of true 
liberty; being infenſibly put upon the ſame footing and made fellow - 
citizens with their conquerors (g). at” 

With the greateſt deference to Mr. Juſtice Black ſtone and Mr. 
Barrington, the ſtatute of 34 and 35 Henry VIII. cannot now be 
deemed a complete code of regulation for the adminiſtration of juſ- 
tice in Wales; in truth, whoever attentively  confiders the mode of 
judicial proceedings, as conducted in Wales, compared with that 
which is purſued in this kingdom, muſt immediately acknowledge 
the manifeſt ſuperiority of the latter. It is true, that they have in 
Wales a court, ſomewhat improperly called the court of grandſefſions, 
in which is tranſacted all profeſſional buſineſs, either at law or in equity. 
But if it be apparent, that the common people are in general ig- 
norant of the Engliſh language—that- where the cauſe of action 
excceds ten pounds, the parties may try it at the next Engliſh 
county, by which means either the plaintiff or the defendant is 
frequently obliged at a great expence, and at great trouble, to bri 
witneſſes from a very diſtant part, to try a very trifling cauſe, 5 
by fuck means affording to the opulent, too frequent opportunities 
wo harraſs. and oppreſs the indigent—it muſt be obvious that what 
was: originally intended as a benefit, is now become a grievance—and 
| that. a5 the reaſon () for trying cauſes in the next Engliſh county has 

long fince ceaſed, the pradlice thould cafe alſo. Were the judicial 
proseedings in every reſpe& the ſame as in England, and Wales 
joined to the Evgliſh circuits, there would not then, perhaps, exiſt 
_ any partial diſtinftion between the inhabitants of England and of 

Wales—they would then have the ſame laws, the ſame juſtice, the 

| ſame government, and in time the ſame language. On the whole 
it is to be hoped by eyery one who underſtands, an underſtanding 
waſhes to promote the real intereſt of the prigcipality, that every 
diſtinction between England and Wales, whether ariſing from a 
Y Obf. on Stat. 4 59. 
(f Blac. Com. 1 vol, oct. 94, faQions which 
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Toucnins the Ifle of Man. This was ſometimes parcel 
of the kingdom of Norway, and governed by particular 
Jaws and cuſtoms of their own ; though many of them hold 
proportion, or bear ſome analogy, to the laws of England, 


and probably were at firſt and originally derived from 


hence; ſeeing the kingdom of Norway, as well as the Iſle 


of Man, have anciendy been in fubjefion to the crown. . 
of England, "Vide Vide Legir Willi. primi, in n 1 | 
Love * 
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ſtering juſtice, or even from the language itſelf, may be entirely 
done away. 

In Hilary 21 Geo. II. the great queſtion, % whether the court 
« of grand ſeſſions in Wales paſſeſſed a juriſdiftion exclufive of 
« that of the court of king's bench,” was agitated; The caſe is 
elaborately reported in 1 Wits. 103. In that caſe, the deter» 


mination was in favour of the excluſive juriſdiction contended for. 


— But it has been ſince over- ruled. See Dong. 202 · and's note 1 
on this chapter. 


([] The Iſle of Man is a diſtinct territory from Badia and is 
not governed by our laws: neither doth any act of parliament ex- 


tend to it, unleſs it be particularly named therein ; and then an act 


of parliament is binding there a). It was formerly a ſubordinate 
feudatory kingdom, ſubject to the kings of Norway; then to king 
John and Henry III. of England; afterward to the kings of Scot- 
land; then again to the crown of England: at length we find 
king Henry IV. claiming the iſland by right of conqueſt, and diſ- 
poſing of it to the earl of Northumberland; upon whoſe attainder it 


was granted (by the name of the lordſhip of Man) to Sir John de 


Stanley, by letters patent 7 Henry IV. 

Thoſe who formerly poſſeſſed this territory, ſtiled themſelves 
kings. Rex Mannia & Injularam, was a common inſcription on 
their ſeals, and in truth they were fo titled by their ſuperior lords. 


Sciatis, ſays Henry the third {5}, guad dilectus et fid:lis nofter Regi- 
naldus rex de Man wvenit ad fidem & ſervitium noftrum & nobis boma- 


gium fecit. But they were alſo, in later times, titled the mo of 


(#): 4.lof. 284. 2 And. 126 o Par. 3 Hen. 3, manbr. 2. 
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Man, domini Mannie, by which title the dignity was nor fo reſtrain · 
ed that the name of king was taken away. For it is related, that 
the lords of Man had withal the name of king, and might uſe alſo a 
crown of gold: fo fays Thomas of Walſingham, where he relates, 
that William Montague, earl öf Saliſbury, under Richard II. ſold 
the iſle to fir William Scrop';, Viilielmus Scrop {c ) emit derdomine 
Willielmo de Monteacuto comite de Sarum inſulam Euboniæ (which js 
the old name of the'iſte) CUM CORONA, NEMPE DOMINUS HUJVS 
INSULZ AA voca run, cut 'ETIAM FAS EST CORONA AUREA 
CORONARI : and another to the ſame purpoſe in the public library at 
Oxfard {4} ; Eft nempe jus illins inſulæ ut quiſquis illins fit dominus 
rex Vocetur, cui etiam fas oft corona regia coronari. But in thoſe gifts 
of this iſland which were made by our kings to ſuch as have been 
ſmnce filed kings of Man, the name of king or kingdom is not to be 
found, only the title of /ord; but with liberty to hold it as amply 
and as freely as any had before held it. Whilſt it was in the handy 
ef the carl of Saliſbury, he ſtiled bimſelf only lord of Man, Seignor 
de Man. | | . 
- By the name of lordſhip alſo, it was given by Henry the Fourth 
to Henry earl of Northumberland, as an iſland won by conqueſt} 
from fir William Scrop. The words of the patent are remarkable; 
be gives him (e) inſulam caſtrum Pelam et dominium de Man ac 
ammia inſulas et dominia ridem inſulæ de Man pertinentia, quæ ſuerunt 
Willkebni le Scrop chivaler deſuncti quem nuper in vita ſud e:nqueſtati 
Jwimus et ipſum fic conqueftatum deergvimus & gn ratione congueſtus 
 illins tanquam conqueflata cepimus in manum naſtram, quæ quidem de, 

cream & conque us in preeſenti parliamento noſtro, (that is the parlia- 
ment of the firſt year of his reign) de aſſenſu dominorum tempora, 
Lum in codem parliamento exiftentizm quoad perſonam pre ſuti Milli- 
elmi ac omnia terras et tenementa bona et catalla'ſua tam infra dic- 
iam reg num quam extra ad ſupplicationem communitatis dicti reg ui 
neſtri affirmata cæiſtunt. | 


- 


Some years afterwards the earl of Northumberland forfeited it, 
and it was in the ſame words given to fir Joha Stanley (J), to hold 
in fee by the tenure of two falcons, to be preſented to the king at his 
coronation; but the tenure of the earl of Northumberland was to 
carry the (word called Lancaſter ſword, which Henry the Fourth 
wore when he firſt arrived in England, at the corohations of the king 
and his ſucceſſors (g) . | 1 


(c) 7 Rich. 2. ſub ann. D. 1393. D. 1392. e ; 
p. 337+ | (e) Pat. 1H, 4, part 5 membr. 36. 

(4) Chron. mf, ab ann. 43. H. 3. () Fat. 7 H. 4. part a. membr. 18. 
and 7 H. g. cui ſciolus aliguis nomen Guil. (8s) Seld, Tit. Hon. 1. 3. 
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In his lineal deſcendants it continued for eight generations, till the 
death of Ferdinand, earl of Derby, A. P. 15943 When a contro. 
yerly aroſe concerning the inheritance thereof, between his daugh- 
ters and William his ſurviving brother: upon which, and a doubt 
that was ſtarted concerning the yalidity of the original patent (6), 
the iſland was ſeizgd into the queen's hands, and afterwards various 
grants were made of it by king James the Firſt; all which being ex · 
pired or ſurrendered, it was granted afreſh in 7 Jac. I. to William 
earl of Derby, and the heirs male of hig body, with remainder to his 
heirs general; which grant was the next year confirmed by act 
of parliament, with a reſtraint of the power of alienation by the ſaid 
earl and his iſſue male. On the death of James earl of Derby, A. D- 
17357 the male line of earl William failing, the duke of Athol ſuc- 
ceeded to the iſland, as heir general by a female branch. In the 
mean time, though the title of king had long been diſuſed, the earls 
of Perby, as lords of Man, had maintained a fort of royal authority 
therein, by aſſenting to or diſſenting from laws, and exerciſing an 
appellat juriſdiction. Vet though no Engliſh writ, or proceſt 
from the courts of Weſtminſter, was of any authority jn Man, an ap. 
peal lay from a decree of the lord of the iſland to the king of Great 

Britain in council, as is apparent from the caſe hereafter ſtated. But 
the diſtin juriſdiction of this little ſubordinate royalty, being found 
1oconvenient for the purpoſes of public juſtice, and for the revenue, 
authority was given tothe Treaſury by the 12 Geo. I. c. 28. to pur- 
chaſe the intereſt of the then proprietors, for the uſe of the crown: 
which purchaſe was at length compleated in the year 1765, and con- 

rmed by ſtatutes 5 Geo. III. c. 26 and 39. whereby the whole 
iſland and all its dependencies, ſo granted (except the landed pro- 
perty of the Athol family, their manerial rights and emoluments, 
and the patronage of the biſhoprick (i) and other eccleſiaſtical bene- 
fices) for the ſum of 50,0001, are unalienably veſted in the crown, 
and ſubje&ed to the regulations of the Britiſh exciſe and cuſtoms (+). 

The earl of Derby, king of the Ifle of Man, made a decree in 
that iſland concerning lands there; the perſon, againſt whom the de- 
cree was made,' appealed to the king of Great Britain in council 
and the principal queſtion was, whether an appeal did lie before the 
king in council, there being no reſeryation in the grant, made 
of the Iſle of Man by the crown, of the right of appeal to the 
frown, | R 


* 


(5) Camden Eliz. A. D. 1594. bury, but annexed to that of York by 
() The biſhoprick of Man, or ftatute 33 Henry VIII. c. 31. 
Sodor, or Sodor and Man, was for- (#) Blac, Com. 1 v. 105. 
eee 1 
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\ Banwick was ſometimes parcel of Scotland, but was won 
ty conqueſt by king Edward I. and after that loſt by king 
| Edward II. and afterwards regained by Edward III. It 


| nas governed by the laws of Scotland, and their own par- 
"ticular cuſtoms, and NOT ACCORDING TO THE RULES or 


THE /COMMON LAW. QF ENGLAND, further than as by cuſ. 
tion it is there admitted: as in Liber Parliamenti, 21 Edw, 
1. in the caſe of Moyne and Bartlemew, pro dote, in Ber- 
wick.. Yet now by charter, they ſend. burgeſſes to the par- 


Fament of England [D]. Vide Rot. Parl. 16 R. II. n. 41, 42. 


et Jo wom urged for the appeal, that it appearing Henry IV. had 


granted the iſle of Man to the earl of Derby's anceſtors, to hold by 


: homage and other ſervices, though there was no reſervation of the 
right of appeal to the crown, yet that liberty was plainly im- 


plied. That fuch a liberty of appeal lay in all cafes where there 


"was a tenure. of the crown; that it was the right of the ſubject to 
appeal to the ſovereign, to redref a wrong done i in any court of jul- 


niet ; nay, if there had been expreſs words in the grant to exclude 


- appeals, they had been void z becauſe the ſubject had an inherent right, 


- nfeparable from him as ſubje&, to apply to the crown for juſtice. 
That the king, as the fountain of juſtice, had an inherent right inſepa- 


Table from the crown, to diftribute juſtice among his ſubje&ts ; and if 


this were a right in the ſubjects, no grant could deprive them of it; 
the conſequence of which would be, that in all caſes where there were 


words excluſive of fuch right of appeal, the king would be conſtrued 
to be deceived, and his grant to be void. 


* 
— 
% 


Lord Chief Juſtice Parker, who affiſted upon the occaſion, thought 
that the k ing in council had neceſſarily” a juriſdiction in this caſe, in 


- order to prevent a failure of juſtice ; whereupon their lordſhips 


; arch. in the appeal, and determined in | favour of the appel- 
_ Jant(#) 


£D} The town of Berwick upon Tweed pe part of 


the kingdom of Scotland; and, as ſuch, was for a time redueed by 


Edward I. into the poſſeſſion of the crown of England; and, dur- 


of log ſuch ſubjeQion, it received from r a charter, which 


(7) Chriſtian v. W. 229. 2E Ca. Abr. $1. pl. 3. 
; i 872% [ex 
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(after its ſubſequent ceſfion by Edward Baliol, to be for ever united 
to the crown and realm of England) was confirmed by Edward III. 
wich ſome additions ; particularly that it ſhould be governed by the 
laws and uſages which it enjoyed defore its reduction by Edward I. 
Its conſtiturion was new-modelled, and put upon an Engliſh footing | 
by a charter of James I. (a) and all its franchiſes were confirmed in 
parliament by the 22 Edw.IV /c. g. and the 2 Jac. I. e. 28. therefore 
though ir has ſome local peculiarities, derived frorh the ancient laws 

of Scotland, yet it is clearly part of the realm of England, being re 
| preſented by burgeſſes in the houſe of commons, and bound by at 
acts of the Britiſh parliament, whether ſpecially named or not, Aud 
therefore it was (perhaps ſuperfluouſly) declared by the 20 Geo: II. 
c. 42: that where England only is mentioned in an act of par lia 
ment, the ſame notwithſtanding hath and ſhall be deemed to compee- 
hend the dominion of Wales and town of Betwick upon Tweed. 
And tho? certain writs from the courts at Weſtminſter. do not uſually 
run into Berwick, any more than into the principality of Wales, yet 
it hath been ſolemnly adjudged that all-prerogative writs (as thoſe of 
mandamus, prohibition, habras corpus, certiorari, &c.) may iſſue ta 
Berwick, as well as to every other of the dominions of the crown of 
England and that indictments and other local matters ariſing inthe 
town of Berwick, may be tried by a jury of the rar of Wr. 
thumberland (3). 

Towards the latter end of the reign of George the Seco, * 
cotiſtirution of Berwick was legally and thoroughly inveſtigated; 
The cauſe which gave riſe to the inveſtigation, was that of the King 
againſt Cole; which came before the-court of King's bench in the 
form of à motion, to ſhew cauſe «© why a ſuperſedeas ſhould not 
* iſſue to a certiorami, which had been Areetes to the mayor and cor - 
15 poration, juſtices of Berwick (c). After all the charter of the 
corporation had been produced and minutely inſpefted, and after 
many elaborate arguments, by counſel, on both fides, the -earl of 
Mansfield delivered the opinion of the court to the following effect. 

The odbjections urged againſt the certiorari were priutipally 
That the court of king's bench had no juriſdiction over the town 
and borough of Berwick, or any local matters ariſing there; betauſs 
it was not to be deemed part of the realm of England, and the 
king's writ did not run there ; conſequently, che cou 1 no au- 


Wo! MA; ow ſeveral charters, par- (85 e FA oh 1 Sid, 
of James the Firſt, and 382. 462. 2 Show. 365.  Ctv. 

— mg pence gary 543. 2 Roll Abr. 1% 

wick claim all their privileges, fee 11 Ceo. 1. c. 4. by 


„ $36.f6q, ee »/Darr, 14 foe” 
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if 
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Fern from dan by writ of emen, fot 

any purpoſe whatſoever: . - 

+ That ſuppoſing the court might, for Goa as Ty have juriſdie« 
tn. yet the end; for . the, Certiorari - was e eould not 
poſſibly be attained. 

The beſt. way, ſaid Joo, Mansheld; of ** N this queſ- 
| tion, is conciſely to deduce the condition and conftitution of Berwick 

aſted with Wales; to ſhew that arguments from the caſe 755 
Wales held to Berwick, equally. at leaft in all reſpe&s; in many 
& fortiori. _ 

Edward the Firſt conceived the great deſign of annexing all ather 

s of the iſland of Great Britain to the realm of England. The 
pau to effectuate his idea, as time ſhould offer occaſion, he main- 
tained ( that all the parts thereof not in his own hands or poſſeſſion 
e were holden of his crown.“ The conſequence of this doctrine 
was, that, by the feudal law, ſupreme juriſdiQtion "reſulted to him 
in right of his crown, as ſovereign lord, in many caſes which he 
might lay hold of; and when the territories ſhould come into his 
poſſeſſſon, they would come back as parcel of the realm of England, 
mop which (by fiction of law at leaſt) * had been originally 

vered., 

This doctrine was literally true, as to the counties palatine of 
Cheſter and Durham. 

Bur, no matter upon what foundation, he maintained that the 
Principality of Wales was holden of the imperial crown of Eng- 
land: ho treated the prince of Wales as a rebellious vaſſal; ſubdued 
him; and took poſſeſſion of the principality. ä on the 
4th of December in the gth year of his reign, he iſſued a commiſ- 
ſion to enquire © per quas leges et per guas con ſuetudines anteceſſores 
„ noftri.reges regere confueverant principem M alliæ et Barones 
Hallenſes n. et pares ſuos et alios inferiores et corum pares, 
Sc (a). 

If the principality was s feudatory, the concluſion necenits fol 
lowed ;.* that it was under the government of the king's laws, and 
*« the king! s courts, in caſes proper for their interpoſition; though, 
like counties palatine, they had peculiar; laws, and GY WII 
Jura regalia, and complete juriſdiction at home. 

There was a writ iſſued at the ſame time to all his officers i in \ Wales, 

* to give information to the commiſſioners; and alſo many inter- 
rogatories, ſpecifying the points to be enquired into. The ſtatute of 

Rutland (5) refers to this inquiry. By that ſtatute he does not 


e (1. $4.2, ee inthered 
. Leges Walliz, Hocli Boni, $18. pub- vol. of the book of old ſtatutaa, in- 
liſhed by Wotton. | Litled © Statuta Walliæ.“ : 
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annex Wales to England, but recites it as.a conſe 179 of its com- 
ing into his hands—* Divina Providentia terram Walliz Prius nobis 
jure feodali fubjeHam, j jam in proprictatis aa dominium cuir bertit, et 
corona regni 4 lie” TANQUAM / PARTEM CORPORIS EJUSDLM, 
anzexuit ot univit.” 

The 27 H. VIII. c. 26. adheres to the ſame principle,'s and recites 
4% that Wale? EVER HATH BEEN incorporated, annexed, united, 
| and ſubjeR to, aud under the imperial. crown of this realm, as a very 
member and joint of the ſame.” 

Edward the Firſt having ſucceeded as to Wales, maintained alſo, 
« that Scotland was holden of the erown of England.“ 

That juriſdi&tion which reſuſted to him as ſuperior lord, he 
often exerciſed, as fitting in this court. And as the court ex- 
erciſcd' that juriſdiction which reſulted to the king in capacity 
of ſuperior lord of Scotland; 4 fortiori it did ſo, when the 
country came into the king's poſſeſſion; Therefore it was that the 
court of King's bench (i) actually fat at Roxburgh in Scotland. 

While he continued in poſſeſſion of Scotland, he granted a chanter 
to the town and borough of Berwick, under the great ſeal of Eng- 
land, notwithſtanding he then had a great ſeal of Scotland (g). The 
charter requires the mayor to de fworn before his chancellor or trea- 
ſuter and barons of his exchequer in Scotland; and the writ to 
chuſe a coroner, is to iſſue out of his chancery in Scotland. He ſeems 
to'cbnfider the whole country as united into one realm: for the pri- 
vileges are pena” per totum reg num et potefiatem naſtram in terra et 
poteftate noftra.” 

In a few years Berwick with the reſt of Scotland was loſt; and 
continued fo, many years. 

Edward the Third renounced all pretenfion to the Eng dem of 
Scotland, in property, or ſuperiority, diviſion & regno Anglia. _ 

Edward the Third procured from King Edward Baliol, and the par- 
liament of Scotland, a grant and ceſſion of Berwick, ſeparate from 
Scotland, * for ever, et regali dignitati et corone ac regno Angliæ per- 
petuis temporibus annexa,unita, et incorporata. „n the tenth year of 
his reign he granted to Berwick an exemplification and confirmation 
of the charter of Edward I. (). 

Berwick was again loſt when Edward the Third was in France ; E 

and retaken after his return; and, inthe thirtieth year of his rei 
he granted' a new charter, capfirming the former, with ſome 2 
tions; particularly, that they ſhould be governed by the laws z 
uſages which they had enjoyed in the time of Alexander late king 
of Scotland. 
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| Berwick was again lot; and again retovered. by Edward the 
Fourth, who confirtned the Ve charters, by charter (4) and act of 
parliament (e). 

Between this time and the 33 of Hen. VIII. beerdtevlar 6 time does 
not appear, becauſe the returns are loſt), Berwick was ſummoned, as 
a borough of England, to ſend members to parllament. They did 
ſo till the Union; and they fill continue to ſend members to the par- 
hament of Great Britain, BY $UMMoNs, . as; being, parcel of the 
realm, not under any pf their charters; none of which give them 
ſuch a right. That of Edward the Fourth is an, j»/be#imus of the 
preceding ones, and the charters of 19 April, 1. H. VIII.—-2 353 April, 
1 Qu, Mary. —4 May 1 Eliz. are confirmatory charter only none 
of which give them a right to ſend members to patliament; and yet 
they have ſent. them ever ſince the time of Henry, the Eighth. 

Their preſent conſtitution is under letters patent, granted by 1 
the Firſt (H which are expreſſiy confirmed by act of parliament () 
under theſe they act; and they have had no charter ſinee. 78 N 
Before the Union, Berwick, as well as Wales, was hound by every 
Euglim GENERAL act of parliament, as being part of the realm of 
England. Where it is particularly named in acts of parliament, it 
is ſuperfluous :, ſo. is the mention of Wales. If it was not part of 
England before the Union, it is now no part of Great Britain z for 
only England and Scotland are; united. It is bound by ern 
laws fince the Union. | 
In general acts, not applicable to 5 Scotland, and » where. 
not intended to be included, the; method is, BY PROVISION, to de- 
clare that the act does not extend to Scotland. Where proviſions 
are made for that part of Great Britain called England, Wales and 
Berwick upon Tweed are comprehended under that deſcription.” 

Wales, from the time it firſt came into the hands of Edward the 
Firſt, » was deemed to be within the realm, upon the doftrine of hav- 
ing been holden before of his crown; and in conſequence of ſuch 
tenure, by rational deduct ions from the prindiples of our common 

aw, this court exerciſes juriſdiftion over matters, in Wales, and 
Which is nor given by any ft of pathament, .. = © cu. 

Scotland was. conſidered. in the faine light. _-Phik « court exerciſed 
1 ſovereign. ju uriſdiction over it, as well befors ir came .into the kittg's 

bands as afterwards. The chante of war refuted the dlali of the 


reſt of 5 as * to 9 ; and A it as to 
Berwick. 
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Bur if Berwick were to be deemed a dominion of the crown, and 
ho part of the realm of England, it may nevertheleſs be under the 
controul, and ſubject to the ſuperintendance of the king. in this 
court, 

The conſtitution given to Berwick by the crown of England, ap- 
proved by parliament, ſhews it neceſſarily is ſoz much ſtronger than 
in the-caſe of counties palatine, or Wales, The people of Berwick 
have not jura regalia, or a complete juriſdiction within themſelves, 
like a county palatine. They have no ſovereign courts of the king 
within themſelves, like Wales. They are made a free borough, to 


| hold in burgage, by rent. Such a creature of the law muſt of ne- 


ceflity be connected as part of a kingdom, and ſubordinate. : 
In the time of king Alexander, they were ſubje& to the ſupreme 

court of Scotland. They could have no laws or cuſtoms but ſuch a 

as were ſultable to the ſubordinate condition of a borough. ' 


The metamorphoſis from a Scotch toan Engliſh . did not 
render them independent; it only changed the ſovereign juriſdiction. 


They are made a corporation in England; to ſue or be ſued in that 
capacity in England ; to take lands inthar capacity in England. The 
burgeſles, in that capacity, are to enjoy many privileges in England: 
they ſend repreſentatives to parliament, BY URGES as 4 borough 


in England. 


This court ALONE can judge of their franchiſes, as a corpora» 
tion; who are entitled as members of it; what are their privileges; 
and whether they continue to exiſt or not. As if you ſuppoſe a 


queſtion. to ariſe whether they are difſolvedz” or © who is 


mayor z' who can judge but this court? The charter of James 


ſuppoſes it, becauſe he commands the attorney and ſolicitor general 


to bring no writ of guo warrants for things paſt. Tn Hilary Term 
14, 18. Car. . a,quo warrante was brought in this court agaiuſt the 
mayor, bailiffs, and burgeſſes of Berwick, but not proceeded in. 
Another part of their conſtitution, more immediately applicable to 
the preſent queſtion, is what relates topleas of the crown. 
The charter grants them a court leet, agreeable to the laws and 
Ratutes of England; a commiſſion of peace and oyer and terminer, 


witch the ſame authority which belongs, or may belong to juſtices of 


the peace in England, and to hear and determine in like manner 
as juſtices of peace, by the laws and ſtatutes of England. It grants 
them a commiſſion of gaol-delivery, under which they muſt proceed 
dy indiftment, according to the courſe of the law of England; as 


in fact they always have done. 

The charter gives them power to make ordinances with penalties, 

ſo as the penalties be reaſonable, and not repugnant to the laws of 

England. In ſhort, they have no criminal law but the law of Eng- 
Yor. =” D land ; 
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land ; and no criminal juriſdiction, but with ſuch a reference de: 
law of England as of neceſſity includes this court. 

_ - Suppoſe they ſhould adjudge a man to death for a crime not 180 

by the law of England ſuppoſe they ſhould indi& a man for diſ- 

_ obeying an ordinance repugnant” to the law of Eugland—ſuppoſe 
they ſhould indict a man for treaſon, though the fact would not 

amount to treaſon within our laws—ſuppoſe, as juſlices of the peace, 
they ſhould iſſue illegal orders, without apy authority, inaſummary 
way, there can be no redreſs but here ; and if this court could not 
interpoſe, they would, under the grant of a limited, ſubordinate 
authority, be, in every ſenſe of the word, abſolute. : 

Another objection is, © the King s writ does not run there. 

That is applicable only to the writ of venire, and other jury pro- 
ceſs ; or perhaps, to ORIGINAL Writs, which are the commencement 
of ſuits between party and party. 

When this court removes, by writ of certiorasi, an indifiment 
for a miſdemeanor from Wales, the Welch ſheriff is commanded to 

_ cauſe the defendant to appear; and when he has appeared, and iſſue 

is joined, there is à ſuggeſtion, © that the King's writ does not run 
% into Wales. 80 the very record which ſays the « king's writ 
« does not run,” ſhews many that do. 

The reaſon why a venire does not run to Berwick, is, . they 
Dae, W. ag from being ſummoned out of the s to ſerve 

juries. 

But the charter ſuppoſes charorker writs, miniſterially direQes, may 

run: becauſe the return of all writs, precepts, and proceſs vive 
out of the king's courts, and the execution thereof, is granted to the 

mayor, bailiffs, and n excluſive of any heriff, miniſter, or 
bailiffs. 

'Wrus not miniſterially ditected, Nenn called prerogative 
writs, becauſe they are ſuppoſed'to iſſue on the part of the king) 
ſuch as mandamms, probibition, babeas corpus, certiorari, are not 
reſtrained by any clauſe in the conſtitution given to Berwick. 
Upon a proper caſe, they may iſſue to every dominion. of the crown of 
England. 

* « rtf is no doubt as to my power of- this court, where the place is 
under the ſudje ion of the crown of Ne : the only aten! is 
as to the propriety. 

To foreign dominions which belong to a prince; who fucceeds to 
the throne of England, this court has no power to ſend any writ of 
any kind. We cannot ſend a habeas corpus to Scotland, or to the 
Electorate; but to Ireland, the Iſle of Man, and the plantations, to 
Guernſey and Jerſey, we may; -and formerly it lay to Calais, which 
was a conqueſt, and ceded to the * England by the wary of 
Bretiguy. 


Bus 
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But notwithſtanding the power which the court has, yet where it 
cannot judge of the cauſe, or give relief, it will not interpoſe. 
Therefore upon impriſonments in Guernſey and Jerſey, in Minorca; 
and in the plantations, I have known complaints to the king- in 
council, and orders to bail or diſcharge. But I do not remember an 
application for a writ of habeas corpus. Let caſes have formerly 
happened of perſons illegally ſent from hence, and detained there; 
where a writ of habeas corpus out of this court would have been the 
moſt proper and effectual remedy. 
In Cro. Jac. 543. a precedent is cited of adorn to Berwick. 
T have cauſed the records to be ſearched for that caſe : and the orders 
of the court and return to the writ of Babeas corpus are found. 
The court had fined the mayor and bailiffs of Berwick zool. fo 8 


returning the writ; they had allo iſſued an alias habeas 


The alias habeas corpus not being returned, they ordered the 


| fine to be eftreated, and that a pluries babeas corpus ſhould iſſue 


fub pæ nũ 500 mere returnable immediately. At the ſame time they 
iſſued an alias attachment againſt the mayor and bailiffs; and ordered 
the Governor of Betwick to execute it. The next day the eſtreat of 
the fine was ſuſpended, on the applicant being difcharged out of 
priſon, and bailed to appear, on the octavè of St. Hilary, being the 
return of the attachment againſt the mayor and bailiffs, 

In Hilary Term they are ordered to return the pluries babeas cords. 


And afterwards the mayor and two of the bailiffs were committed, 


and examined upon interrogatories, as in contempt ; and two of 
them were ordered to find bail at the ſuit of the applicant, before 


they were diſcharged, 


The teturn ſtates the charter of Edward III. and that by their hive 
and cuſtoms, the Guild had authority to puniſh for colouring foreigners 
goods, or being in partnerſhip with a foreigner, by fine; impriſon- 
ment, and disfranchiſing. They ſtate that Henry Brearly (the party) 
was found guilty of being in partnerſhip with a foreigner, an 
fined 100l. Which he not only refuſed to pay, but treated them with 
ſcandalous and contumelious reprodches : That they therefore duly 
committed him to priſon till the fine thould be paid, and disfranchiſed 
him. 

There is an order the ſame Hilary Term, ſtated to be upon the 
recommendation of the court, (therefore I ſuppoſe by conſent) that 
10 the fine of 160l. ſet upon Brearly by the Guild, ſhould be reduce d 
«* to gol; and. that upon his ſubmiſſion he ſhould be reſtored to his 
00 freedom.” But he was to remain disfranchiſed till he ſhould make 
his ſubmiſſion. - 

As to the other prerogative writ © of prohibition, it was taken for- 
granted, in 2 Rol. Abr. +92. * that a prohibition lay out of this 
** court to the confiſtory of Durham, in a matter ariſing in Ber- 
* wick ;” though the ſuggeſtion- © that the land out of which the 
* tithes were claimed lay in Scotland and not in Berwick,” was 
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holden inſufficient. How Berwick came to be part of the dioceſe of 
Durham, I have not yet learned. 

As to writs of mandamus: In Trin. 9 Geo. I. a mandamus. 
| ifſued, toadmit and ſwear four perſons elected to be churchwardens 

of Berwick. 

The act 11 Geo. 1. < ee neon the grind « that 
% a writ of mandamus, out of this court, lies to Berwick.” 

The laſt ſort of writ, not miniſterially directed, is a certiorari. 

A certiorari, for à proper purpoſe, lies to any dominion of. the 
crown of England. Mr. Juſtice Doderidge, in Sir John Carew's 
caſe, ſays, the Regiſter makes mention of a certiorari to remove 2 
© record taken at Calais (g). 

nd there are precedents of ſuch writs to Berwick directly. In 

eh. 3 Jac, 2. an indiftment for a riot was removed from Berwick 

by certiorari ; proceſs iſſued upon it, out of this court, againſt tile 

defendants to appear. In Michaelmas Term following the indictment 

- was quaſked, and the town clerk of Berwick amerced zl. for not 
meturning the caption. 

In Trinity Vacation 1754, two indiments were removed from 
Berwick by certiorari. The defendants appeared in this court, and 
pleaded not guilty. 

There is no inſtance of a doubt ever having been made, before 
the preſent caſe, concerning the authority of this court to ſend a 
writ of certiorar? to Berwick ; and we are all clearly of opinion, 
© that the court, by law, has ſuch power.” 

+ Two great authorities are urged- in oppoſition to this. They 
are no leſs than thoſe of Sir COR, Coke and Lord Chief Juſtice 
Hale. 

Sir Edward Coke, in Calvin's caſe (7), fays, © that Berwick is no 
part of England, nor governed by the laws of England.” And 
Lord Chief Juſtice Hale follows him, and ſays, „ Berwick was 
„ ſometimes parcel of Scotland, but was won by conqueſt by king 
« Edward I. and after that loſt by king Edward II. and afterward» 
- © regained by Edward III. It was governed by the laws of Scot- 
land and their own particular cuſtoms, and not according to the 

«. rules of the law of England, further than as by cuſtom it is there 
- « admitted. Yet now,” ſays he, © by CHARTER they ſend bur- 

“ geſſes to the parliament of England,” I Calvin's caſe, there 
was no queſtion concerning the conſtitution of Berwick. And we 
plainly ſee, by what has paſſed in the preſent caſe, how little was 
known, even at Berwick itſelf, concerning jits own conſtitution. 
What waz ſaid about it in Calvin's caſe, was a mere oditer 


opinion, thrown out by way of argument and example. Sir 


100 v. oo. Jac, 484. 47 7 Co, 23 b. ; 
Tra FI bb Edward 
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Edward Coke was very fond of multiplying precedents and autho- 


rities ; and, in order to illuſtrate his ſubje&, was apr, befides ſuch au- 


thorities as were ſtrictly applicable, to cite other caſes which were 


not applicable to the particular queſtion under his conſideration. 


In the caſe then under judicial conſideration, the queſtion was, 
« whether Robert Calvin, the plaintiff, born in Scotland, after 
« the deſcent of the crown of England to King James the Firſt, | 
« was an alien born, and conſequently diſabled to bring any real 
« or perſonal action, for any lands, within the realm of England.” - 
But it never was a doubt, whether a perſon, born in the con- 
« quered dominions of a country, is ſubject to the king of the con - 
« quering country:“ and therefore the argument did not hold 
from the caſe of Berwick; to the point then in queſtion. Neither: 
was the caſe of Calais in any ſort appoſite. | 
. As to the laws by which Berwick is governed : Au 
Whatever may be the caſe, when more particularly inquired into, 
with- regard to their civil conſtitution, it appears very ſufficiently, 
that in pleas of the crown, Berwick has no other laws by which it 
is governed but the laws of England. The ftatute 21 Geo. II. 
c. 19. for the more effectual ſecuring the payment of rents and pre- 
venting fraud by tenants, ſuppoſes this. All the proviſions of that 
act are extended to Berwick by name. Some of theſe proviſions 
relate to ejectments, which concern civil matters; and they do pro- 
ceed there by ejectment. But it is manifeſt that Coke is miſtaken 
in ſaying, generally, that Berwick was not governed by the laws 
« of England. For in criminal matters, the fact is clearly other- 


wiſe. | | SEAL CO e 
And Lord Chief Juſtice Hale is clearly tniſtaken in ſaying, that 


« Berwick ſends members to the parliament of England by char- 
« ter.“ For it is by WRIT oF SUMMONS that they ſend them thither, 


in conſequence of their being a borough. Chefter, both county 
and city, firſt ſent members to parliament, by virtue of an act 
made in Henry the VIIIth's time (5). : 


But though the court has power, by law, to ſend a writ of 
certiorari to Berwick, yet it ought not to ifſue in vain. And there» 
fore we ſhould be. ſatisfied, that the end for which it is prayed, be 
attainable ; and the ground ſufficient for removing the record, in 
order to attain that end. The end here avowed is, that the matter 
may be tried in this court. Aud it is ohjected that there can be no 
ſuch trial, becauſe the trial muſt be local, and no jury can come from 
Berwick, . | | 
But the law is clear and uniform, as far back as it can be traced. 
Where the court has juriſdiction of the matter, if from any cauſe, 


() 34 H: 8. c. 13. 
Ds _— 
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it cannot be tried in the place, it ſhall be tried as near as may be. 
All local matters arifing in Wales triable in this court, are by rhe 
common law tried by a jury of the next county in. England (7). 
80 us to the Cinque Ports, the wenire facias ſhall be awarded de 
witineto of the next vill, either in the county of Kent or Suſſex (4), 
So as to the Ile of Ely (x). So as to Ireland (y); a werire 
was directed to the ſheriff of Salop, as the next Engliſh county. 
So in parts of England itſelf, where an impartial trial cannot be 
Had in the proper county, it ſhall be tried in the next. 
This is the ancient and general rule, wherever the court has ju. 
riſdiction; and this general rule has often been applied to Berwick. 
Edward the Firſt, by an ordinance in patliament, extended theſe 
wales, as to complaints againſt the king of Scotland, that they might 
be tried in this court by a jury of Northuraberland, or any other 
county, or before commiſſioners appointed by the king (2). There 
was a precedent applying this rule to Berwick, in 42 Elis. affirmed 
a writ of error; and the like in 44 Eliz. The like the 
zo Car. II. Criſpe and (Jackſon v. Mayor and Burgeſſes of Ber- 
wick. (a). And the Mayor of Berwick's caſe lays dawn as a cer · 
tain principle, that where a local matter ariſing at Berwick is tried 
here, there is to be a ſuggeſtion made on the roll, * breye- denini 
«© regis ibi non currit, as it is in Wales * 
There are two precedents in the reign of James II. of information: 
in this court for miſdemeanors in Berwick: and in Michaelmas 
à Ann. the Attorney-General filed an information here, for miſde. 
meanors in Berwick, In Hilary and Eaſter 1755, this court, after 
much litigation, granted informations for bribery in Berwick, at'the 
eleftion of their members to parliament, as being an offence and 
miſdemeanor at the common law. Which ſhews Berwick, in refpe& 
of the juriſdiction of this court, © to proceed originally by informa- 
* tion for miſdemeanors committed there,” to be upon the fame 
foot as any other part of England, And the court never would 
have granted thoſe informations without being ſatisfied & that they 
% might be tried; becauſe a defect of power to try, ngceffarily 
infers a want of juriſdiction. | | e 
There is not one authority ta the contrary, And in reaſon it 


, * 
) 19 H. 6. fo. 12. b pl. 31. (#) 21 Ed, 2. Ryley's Placita 
( 2 Ro. Abr. tit. Trial, Letter I. Parl. 159. | | 
pl. 6, 7. pa. 596, 597. (a) 1 Lev. 252. 1 Mod, 36, 37. 
(x) — v. Biſhop of Ely, 1 Sid. 381. 462, 1 Vent. 58. 90. 


ney" Raym. 173, 1 Keb. 414. 676 
R, Abr 597, pl, B, n * N. 


would 


F 
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© Tovemnc'theifands of Jerſey (5), Guernky (+); Sark, 
and Alderney; they were ancientiy a port ot tae duchy of 


0) Jerſey. or Gearſey, olim (4) Or Garnſey, olim Sarvia. 
Caſarea. 4 Inft, 286. Blac.  4Inſt, 86. 

Com. x v. 106. n at | 
would be moſt abſurd ; becauſe it would really be putting the place 
out of the protection of the law, and there, muſt, in many important 
eaſes, bei total failure of trial, and conſequennly of juſtice. 

| Snppoſe the office, of mayor ſhould be uſurped ; the uſurpation 
is a crime, and cannot be tried before the man himſelf who is accuſed, 
or auy juriſdiftion in the town. © Much lefs could a queſtion 
« whether the corporation was diſſolved“ be tried before them - 
ſelves. Such queſtions could not be tried originally before com- 


miſſioners ſent thither by the king ; they could only be judged in 


this court. To try fratchifes of this kind in any other ſhape, 
would not only be contrary to the common law, but to the act (c 
aboliſhing the Star Chamber, and all the ſtatutes there recited. 

| Suppoſe an action between the corporation and their own leſſee to 
be depending at Berwick, or any ſuit inſtituted there between the 
corporation and any other perſon on a point of property, they could 
not judge in their own cauſe; and if it could not be tried elſewhere, 
there muſt be a failure of juſtice, | | | 

© Bbety rule bf the common law which holds in the caſe of Wales, 
concludes 4 fortiori to Berwick, both as to the juriſdiction of this 
court and the method of trial. Berwick is only a borough. It has 
neither ira regalia nor ſuperior courts. Wales had both. A. ſmall 
part of the county of Durham is nearer to Berwick than Northum. 
berland. But at the time of firſt ſending proceſs to the latter, the 
king's writ did not run to the former, being a county palatine, 80 
that Northumberland was the neareſt Engliſh county for the pur- 
poſe of trial, as the king's writ did not run to Durham. The 

objection made when this matter firſt came on, appears now to be 

groundleſs, that they proceeded by laws and uſages of which 
this court cannot judge. Whereas their trials, as to criminal 
matters at leaſt, are in the courſe of the common law, ang entirely 
governed by the laws of England (4). 


(% 16 x7 Car. 1.6, to. De Laudibus, and note (i) on cap. xii 
. (4) For ancient authorities as to of that work, ed. oct. 1775. | 
the queſtion in general, ſce-Fortefcue | 


'D4 Normandy. 


| 
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Normandy ; and in that right, the kings of England held 
Ng ts) 2 ee fe we But although king John, 

is before ſhewn, was unjuſtly deprived of that duchy, 
l the iſlands; and when, after that, they were by 
force taken from him, he by the like force regained them: 
and ee, ogg continued jp the * 
1 England [E]. 


* to their bd a „ 
England, but by the laws and cuſtoms of Normandy; but 
not as they are at this day: for ſince the actual diviſion and 
ſeparation of thoſe iſlands from that duchy, there have 
been ſeveral new: edits and laws made by the kings of 
France, which bave much altered the old law of Normandy ; 
which edicts and Jaws bind not in thoſe iſlands, they having 
been ever fince king John's time at leaft, under the actual 
allegiance of England. | 


Au hence it is, that though there be late collections of 
the laws and cuſtoms of Normandy, as. Terrier and ſome 
others, yet they are not of any authority in thoſe iſlands, 
for the deciſion of controverſies; as the Grand Coutumier 


\ 


[E] KM Joux conftituted—12 coronatores ad placita et jura 
coronæ conſervanda, et conceſſit quod ballivus per viſum coronator' 
placitare fine brevi poterit de affiſa nove diſſeiſinæ, de morte ante · 
ceſſor, et de dote, infra annum. 4 Inſt. 886. App. H. Jer. N. 1. 

The 12 coroners are elected by the country upon death, and ſworn, 
and ought with the juſtices, or (if they are abſent) by themſelves, 
judicare de omnibus caſubus in inſula emergen's (exceptis nimis ar. 
duis, as high treaſon, &c,) amerciamenta, taxare, &c. 

Placitum in inſula coram aliquibus Juſt. ” inceptum non leber 
extra inſulam adjornari. 

Nullus de tenemento quod per annum et Gem quiete tenuit, fins 
brevi de cancel' reſpondere teneatur. 

Nullus debet impriſonari i in caſtro, niſi, in cauſa criminal, et hoe 
per judicium coronator jurat. 


of 
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of Normandy (1)-is : which is, at leaſt in the greateſt part 
thereof, a collection of the laws of Normandy, as they ſtood. 
before the disJoining of thoſe iſlands from the duchy ;. viz. - 
before the time of king Henry: III. though there be in that 
collection ſome edicts of the kings of France which were 

made after that disjunction. And thoſe laws, as I have 
ſhewn before, though in ſome things they agree with the 
laws of England, yet in many things 1 and in 
nnn 


Aun . it "rains obs" [od ee in | thoſs 
| iſlands are Mor to be tried, or determined, in the king's 
courts in England; but are to be heard, tried, and deter- 
mined in thoſe, iſlands either before the ordinary courts 
of jurats there, or by the juſtices itinerant there (m), com- 
miſſioned under the great ſeal of England to determine 
matters there ariſing. The reaſon is, becauſe their courſe 
of proceedings, and their laws, differ from the courſe of pro- 
r ee Seh 3.169205 3-\ l ac) 
{ 

tide bows chat 1 in: ancient times, tris 
loſs of Normandy, ſome ſcattering inſtances are, of pleas 
moved here, touching things done in thoſe iſlands; yet the 
general ſettled rule has been, to remit them to thoſe iſlands, 
to de tried and determined there by their law. Though at 
this day, the courts at Weſtminſter hold plea of all TR Au- 
rok v actions, whereſoever they ariſe; for it cannot appear 
upon the record where they did ariſe. 


(1) An ancient book of great determined by their own offi- 
authority. cers, 'the bailiffs and n the 
iſlands, 


() All cauſes are originally i 


Mic. 
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Mrc. 42 E. 2. Rot. 45. coram rege. A great complaint 
| was made by petition, againſt the deputy governor of thoſe 
illands, for divers oppreſſions and wrongs done. thete. - This 
petition was, by the chancellor, deliveted into the court of 
B. K. to proceed upon it; whereupon there were pleadings 
on both ſides; But becauſe it appeared to be for things 
done and tranfacted 1w the ſaid iflahds, judgment was thus 
given: Et quia negotium prædict in curia hie terminari 
non poteſt, eo quod juratores inſulæ predict coram juſ- 
« titiariis hie venire non poſſunt, nec de jure debent, nec 
« aliqua negotia infra inſula prædicta emergentia terminari 
« non debent nifi ſecundum. conſuet. inſulæ predictæ: 
« Fdeo recordum retro traditur cancellario ut inde fiat com- 
* miſſio domini regis ad negotia prædicta in inſula præ- 
« dicta e eee _ 
* SYS 0 21 15 * 
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the attorney- general, and advice with the two chief juſtices, 
a general direction was given by the queen and her council, 
cat all ſuits between the iſlanders, or wherein one party 
was an iſlander, for matters ariſing within the . 
_ THERE * on 29 0 


„ 


Bor till dis i is to Wn We with this Safco amd li 
mitation; viz. that where- the ſuit is immediately for the 
king, there the king may make his ſuit in any of the 
courts HERE, eſpecially in the court of king's bench. For 


- {=} The king's writ, or pro- but his commiſſion is — They 
ceſs, from the courts. of Weſt - are not bound by common acts of 
mmſter—{ brevia mandatonia ex- our parliament, unleſs particu- 
cepted) is there of no force; larly named. 4 Inſt, 286. 


inſtance, 
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inſtance, in a quare impedit brought by the king in B. K. 
are, for a church 1d thoſe iſlands, So ina gue warrants 
for liberties there. 80 4 demand of redemption of TOP 
ſold by the king's | tenant within a year and a day, accord 

ing to the cuſtom of Normandy. $0 in an information 6 
a riot; or grand contempt againſt a governor deputed by 
the king. Theſe, and the like faits, have been maintained 
by the ting in his court of king's bench ttzxe, though 
for matters ariſing w1THIN thoſe iſlands, This appears 
Paſcbæ 16 Edw, II. coram rege, Rot. 82. Mich, 18. 
Edw. II. Kot. 123 124, 125. & Paſ. 1 E. III. ua 


Au for the ſame reaſon it is, that 4 writ of habeas c cor- 
pus lies into thoſe iſtands, for one imprifoned there: for 
THE KING MAY DEMAND, AND MUST HAVEAN ACCOUST 
OF THE CAUSE OF ANY OF HIS SUBJECTS Loss OF LI- 
bez: and therefore a return MUST be made: of this writ, 
to give the court an account of the cauſe of impriſonment; 
for no liberty, whether of .a county palatine, or other, 
holds place againft thoſe brevia mandatoria : as that great 
inſtance of puniſhing the biſhop of Durham, for refuſing to 
Execute a writ of habeas corpus out of the king's bench, 33 

Edw. I. makes evident, 


AND as pleas ariſing in the iſlands regularly, ought vor, 
in the firſt inftance, to be deduced into the courts here, ex- 
cept. in the king's caſe; ſo neither ought they to be de- 
duced into the king's courts RERE, in the SECOND inſtance, 
And therefore, if a ſentence or judgment be given in the 
iſlands, the party grieved thereby may have his appeal To 
vun KING AND HIs CoUNCIL, to reverſe the ſame if there 


44 Tax HISTORY. or Tun 
8 Oats ee eee 
duchy of Normandy, viz. by appeal to the duke and hie 
council. And in the fame manner, it is ſtill obſerved in the 
caſe of erroneous decrees . 
9E * 


„ 
. eee e e eee 


reaſons: J 


England. 


Fus, becauſe the courts 1 and thoſe here, go.not by 
the AMR rule, method, or order of law. 


Ap n becauſe thoſe iſlands, though they are 
parcel of the dominion of the crown of England, yet they 
are not. parcel of the realm of England, nor indeed ever 
were (p); but were anciently parcel of the duchy of Nor- 
mandy; and are thoſe remains thereof, which the power 
of the crown and kingdom of France have not been able 
P 


(o) For, if an erroneous judg- 
ment be given there, 3 writ of 
error lies not here. Jenk. 199. 
pl. 15. who cites 2 E. III. 25. 
11 H. VI. 5. Jenkins, after his 
report of the caſe, add By all 
the judges of England, and the 
king's counſel,” 

« Nil temere novandum., 

Fiat quod prius fieri con- 
ſue vit.“ 

(4) In Calvin's caſe, 7 Co, 
21+ 2, it is ſaid, that theſe iſlands 
are not parcel of the realm of 
It ſeems that they 
were not fo originally. Cont. 
Seid. de Ma. Cl. 4 v. 1351, Acc, 


App. H. Jer. 440. 


(9) Az to our colonies, or 
plantations, the ſtudent may con- 
ſult the firſt volume of Black. 
ſtone's Commentaries, and Mr. 
Lind's “ Remarks on the princi- 
pal Acti of the thirteenth Parlia- 
ment of Great Britain -an in- 
genious performance, though the 
principles are ſomewhat novel, On 
the'other hand, fee Mr. Burke's 
Speech of the 19th of April 2774. 
and that of the 22d of March 
1776. Since which period, name · 
ly, on the rgth of November 
1782, his Majeſty acknowe 
ledged the former colonies of 
New Hampſhire, Maſſachuſet's. 


Bay, Rhode Ifland, and Provi- 
dencg 


x 
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dence Plantations, Connectieut, 
New York, New Jerſey, Penn- 
ſylvania, Delaware, Maryland, 
Virginia, North Carolina, Sourh 


Carolina, and Georgia, to be free, 
ſovereign,and independentSrates, 


and treated with them as ſuch. 
They are called the United 2 4 
of America. See Ann. Reg 

1782, and Stat. 22 Geo. III. c. 46. 
For the hiſtory of that important 
revolution, ſee Ann. Reg. from 
1774 £03783, As to any foreign 
dominions which may belong to 


A 


chaſe, or other acquiſition, as 
the territory of Hanover, -and 
his Majeſty's other property in 
Germany ſuffice it ro remark, 
that ſuch dominions do not in any 
wiſe appertain to the crown of 
theſe kingdoms;—they are there- 
fore entirely unconnected with 
the laws of England, and do not 
communicate with this nation in 


any reſpe& whatſoever. See the 


act of ſettlement, 12 & 1; W. 
III. e. 3. and Blac. Com. 1 v. 
109. is 


La = l —_— 
r 
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Concerning the communication of the laws of England unts 
| the kingdom of Scotland. | 


BECAUSE this inquiry will be of uſe, not only in it- 

ſelf, but alſo as a parallel diſcovery of the tranſmiſſion 
of the Engliſh laws into Scotland, as before is ſhewn they 
were into Normandy, I ſhall in this chapter purſue and 
- ſolve their ſeveral queries, viz. 


Fixsr, what laws of Scotland hold a congtuity and ſuit- 
ableneſs with thofe of England, | 


SEconDLY, whether theſe be a ſufficient ground for us to 


ſuppoſe, that that ſimilitude or congruity began with a con- 
formation of THEIR laws ko thoſe of England. And, 


TrimDLY, what might be reaſonably judged to be the 
MEANS, Or REASON, of the conformation of their laws 
unto the laws of England. ; 


As to the firſt of theſe inquiries. It is plain, beyond 
all contradiction, that many of the laws of Scotland hold a 
congruity and ſimilitude, and MANY of them à PERFECT 
IDENTITY, With the laws of England; at leaſt as the Engliſh 
laws ſtood in the times of Henry II. Richard I. king John, 
Henry III. and Edward I. And although in Scotland, 
uſe hath always been made of the c1v1L LAw, in point of 

; | | du ection, 
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cuſtomary or parliamentary, failed ; yet, as to their par- 
ticular municipal laws, we ſhall find a x ESBMBLANCE, 
PARITY, AND IDENTITY, in their laws with the laws of 
England, anciently in uſe (a), We need go no further for 
| evidence hereof, than the Regiam Majeftatem (b), a book 
publiſhed by Mr. Skeen in Scotland, It would be too long 
to inſtance in all the points that might be produced; and 
therefore I ſhall ſingle out ſome few, remitting the reader 
for his further ſatisfaction to the book itſelf [A]. of 
Ines. 


(a) The law of Scotland (ſays 
Barrington) agreed anciently 
pot only with the Principles of 
the law of England, but in its 
practice, tho* there might be 
ſome variances—of no great im- 

| e. Obſ. on Stat. 111. 
Blackſtone admits a great re- 
ſemblance; — et he ſeems to 
queſtion an identity“ in their 
laws, on the acceſſion of James 


land. Com. 1 v. 95. 
(30 The book is ſo called, be- 


cauſe (according to Sir Edward 


Coke) © it beginneth (as Juf- 
tinian's Inſtitutes do) with theſe 
words—Regiam Majeſtatem.” — 


tinian begin de uſu armotum 
et legum — and then proce 
IMPERATORIAM Majeflatem nn 


lum ARMIS DECORATAM, &. 
the Sixth to the crown of Eng. | 7 | 


{AJ It is well known, ſays Mr. Barrington, that the preface and 
— to the Regiam Majeftatem, as well as many other 
parts of that ancient book of the Scorch law, are the fame with 
our Glanvil : and though formerly there were wars and great ani- 
moſities between the two nations, yer, from their vicinity, there 
Was, to a in degree, a communication of cuſtoms and man- 
ners. The learned Craig ſuppoſes, that the Engliſh law W, in 
ſome particulars, the foundation of that of Scotland, and that 
the Regiam Majeftatem is a mere. tranſcript from our Glanvil; 


other writers upon the Scotch law, particularly Bruce (a), * 


(a) «© Non prætereundum, vi- 
« rum clariſſimum (ſc. Craigium ) 
(quod in epiſtoli nuncupatorid, 
Det ſersentis alis in locis aperte 


<« profeſſus eſt) dum regnorum 


jura, in eo percipue 

« poſuiſſe ſuam, ut ab * vr 
«« principum placitis, iſtiuſque gentis 
coniuetudinibus, mores patrios 
% -haud minima ex parte defluxiſſe 
« demonſtret. Sd guid / mam) 
% nobis cum antiquis tnviſiſque boſli= 


« bus.” Bi Princip. Feud. 
Ediab. 191, in oops * 


denied 
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. 
bunks hk of interns f ar cn re th t 


denied this aſferting that the Eaglit 11 rn the Scotch : 
de this as it may, the very point in * neceſſarily ſuppoſes an 
agreement and connection. 

As for the opinion of Engliſh writers upon this "vat; (continues 
Mr. Barrington) 1 have not happened to meet with one, Who 
| ſeem ever ts have looked into the Scatch law any further than to 

have compared Glanvil and the - Regiam Majellatam (6); it is alſo 
very particular, that even in Calvin's caſe (c), when the judges bo 
might have paid their court'ſo well to James the Firſt, by ſhewing 
an affinity between the two laws, there is not even an alluſion to 
Fuch'an agreement. This is the more extraordinary, as this king, in 
one of his ſpeeches to the parliament, ſays; © all the law of Scotland 
for tenures, wards, liveries, and ſeignories, is drawn from England ; 
and James the Firſt of Scotland, being educated in England, 
„ brough»the Engliſh laws in a written hand ().“ 

The Regia Maje/tatem, though in moſt particulars the ſame with 
Glanvil, is confidered as authentic by Sir Edward Coke, and by moſt 
of the writers upon the Scotch law, except Craig, whoſe opinion Mac- 
doual ſtrongly combats. By a Scotch ſtatute of the year 14243 it is 
_ « ſtatute and ordained, that ſix wiſe men, and diſcreet (qhuilk knawes 
© the lawes beſt) ſall be choſen to ſee and examine the buikes 
« of the lawe, that is to ſaye, Regiam Majeftatem et Quoniam At- 
« ;achiamenta, and mende the lawes that neids mendment,” 
Theſe books therefore were at that time conſidered ' as the v very 
foundation of the Scotch law, which a fort of tranſcript from the 
law of another nation could not have been allowed to be, by the 
Scotch parliament (e). 

Sir Edward Coke, obſerving the many circumſtances in which 
the two nations agreed, ſuppoſes the common 'law of each to 
have been originally the ſame; eſpecially as the Regiam Majeſfauam, 
- which contains the rules of the ancient common law of Scotland, 
in ſubſtance agrees with Glanvil, whoſe book contains the principles 
of our common law, as ic ſtood in the time of Henry the n 


%) See Lord Bacon, vel. 2. White - 00 5 Col. Rep. p- I, 
n * (] Bar. pref. 5. du . 
b. p. 273. Reliq, Spelm. p. N. an Stat. 27. 
71er. fy: +> | 
„ The 
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tbe means of fprigiting den by or felony of the 35 5 a 


| buſhand, er e . eee meaſure 
Vor. I. wh den- 


7 


The book (nr Cake) da .ſabſtange agres with our cue, 
« and moſt commonly de verde in verbum, and many times our 


« Glanvil is cited herein by ſpecial name. But by reaſon of their 
acts of parliament, which in many points have altered, diminiſhed, y 
« and abrogated many of the old, and made nem laws end othee 
® proceedings, the diſtin kingdoms as they now ſtand have m 
« different laws ().“ Mr. Juſtice Blackfione, putfuing 3.2 
iden, remarks, that „ the many diverſities ſubfiſting between 

„the two laws at preſent, may be well enough accoumted for, from 
ic a diverſity of practice in two large and pncommunicating juriſ# 
« Jiftions, inEfiea the ofts of Two ESR aa n NR dA 
« laments (). 6! bono - M8 14 

12 Edward Coke recommends it to * are defirous of 

ie ſuch miſtellauca as he has obſerved d concerning Scotland, 

a 4 ed. and aurbdrities following,” 73 
: — of parliament from the beginning thereof, 22 
receivers and tryers of petitions in the lords houſe. Rot. h 
anno 3 Ed. . m. a. per Johannem Lovetot. Rot. paten. anno 20 - Is 
Gilberto comiti Gloverniz et Hereford. Scotia, Rot. parliament, 
21 Ed. 1. inter placita Rot. 1 und 2. Hovenden 894 · p 94. Carta 


gg Mat. Weſtm. anno Dom. 1260. p. 308. H. 3+ NE ; 
Ed. 1. Carta E. 1. et litere Alexand, regis Scotiz. "Rot. 


Vaſconiz 25 E. 1. m. 2, 3. in dorſ. Trin. 25 E. 1. coram rege 
Rot. 6. Nor. Rafe de Tonyes caſe: Anno 29. E. 1. liter# quas rex 
— — barones Angliæ per ſe miſerunt domino pape 
1. authoritate parliamenti, qua irrotulats. ſunt ocian in 
Scaccario(8). Vide Walfingham, 48 and 49. 
ot. 24. E. 7 Epiſcopis Scotia, Mich. 33 E. 1 m 
Rat , Ben. oe pak 35. E. . ren ds re & 
auter 1 Wor 2.7 E. 3. 22 17. Graye's caſe. 6 E. 3. 18. The Abet 
of Crowland's caſe. 9 E. 3. 6. John Darcey's cafe.” Rot. 
10 E. 3. 2 pars. Comes Arundel. Rot. parl. 14 B. 3. nu. 1 5. Nat. 4. 
Rot. clauſ. 22 E. 3: et 23 E. 3. breve de parliamento maguifico prin- 


cipi, e. 23 AF. p. 85. 39 E. 4. fo. 35. Rat. parliament. 42 E. z. 
nu. 5. 42 E. 3. fo. 25.8 R. 2. tit. Cont. clayme. p. 8. ultimo. 3 H. 


4 fo. 3. Rot. pat, 2 H. 3, part 3. m. 1. 5 H. 3. fo. 3. 3 H. 6,3. 
20 E. 4. 6. b. Lit. ſect. 100 . 1 Part of badet. 
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An. Dom. 1300. es. 
bilium Anglia, &c. Pape. 


de 
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canformadle fo the laws df England. Vide Regiam Me 
tatem, lib. 2. Cap» 16 * — r tet 
cap. 85. 

i rn $433 6) oled 298 1 i, ta xboflug 267 
Tux axcliſion of aer e by 
his receiving homage; which, though now antiquated in 
England, was .anciently received here for law ; as appears 
- dy Glanville, ide y. Dc x · und Tide: Ri Majoffitem, 
nd A. cap 4. 100. 23s nem 511 yd smuigel 50 

SA ee Exvods Hs ohe to Wal ions 5 yo 

Tut excluGopi of. danghtery from inbotizautes, b 1a ſan. 
The deſcent to all the daughters in coparcenary, for want 
uf ans. The chief houſe allotted; to-the!Udeft daughter 

- upein this partition! The deſrant tu the, callateral heits,: for 
Want of lineal, &c. Ibid. cap. 24, 25, 20, A afl. 33. 
34 But this is now altered in ſome things per Stat. Rob. 

Deer 10 27124 I 2:6 w e ttt tows) AT 


ct +0183 bid inked 
"Dun lh aqos<#-makts 26, of females 14, to be out of 
n Sg 16e. we 10 No r 
de qi al e 488135 87; TR 
© This dank, which is an mente, © becauſe (ſays Sir Ed. 
rg an the, Scotch law, ward Coke) (jt. betzinnerk with 
en Laren thoſe es org. e 1 


a b 157. py 13s 13. Flag 


fo. 489. in print. Lib. 7. fo. 2, 23, deen "hl Lib. 5. 
fo. 114. Seignior Zaucher's cafe. 4 Tift. in the chapter « of the 
D EE or mann 1 ir 401 16 250571: Nang 17 


ere an ih. x. Part, fo, us wg. 4 part 286, 


| Stowe 36g. Math. Am. 4254 426) 443) ghamd 17, 21, 

22, #29, &c. 

© "Thoſe who are defirous of gratifying n minute pi into the 
mieden of Scothnd, Mr. Walldce's'Syſten of the 
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be legitimate by the marriage after; nor was tis heredicable 

by the ancient laws eee 
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In&W 101 Vn © aso 81 
Tun datieren n aſter their death, 
- $onform to m old law bers uſed, Bald: tap. 54: d 
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Tux acqui 
e Re Ibid. cap. 37. 
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12 b uti rw he array ty, 
 orto'whom, 'as in England. Ibid. cap. 61, 62, 63, kee. 


Tu ru, 
| Regia 274 bp. if, 


Z us AA ZE tak 
dhe fiſter of the HALF blood. Qu an 2 
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by E 
| double value, preciſely agree wth the faturs of Mar 
ö bridge. Ibid. cap. 91. 
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. 2 Tag His TORY, n 
» Tx forfeiture of the lord's diſparaging. — 
riage, agrees with Magna Charta, and the ſtatute of Man- 
bridge. 2 Attachiamento, cap. 9 
ig rande?! ole J 2a nn: zd vio 


Tus rwe of he. lord anew ew 
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and are directed according ; to Glanville, and the old ſtatuteb 
in the time of Edward I. and Henry III. Vide K . 


| | andre her Auto Ob e e 


1 Our given, Se of th 
municipal laws of Scotland, either preciſely the fame wi 
thoſe in England, or very hear, and like to them (d): tho! 
it is true, they have ſome particular laws, that hold not that 
conformity to ours, which were introduced either 'by par- 
ticular, or common cuſtoms, or by acts of their parliaments, 
But, by what bas been ſaid and infſtanced in, it appears, 
that like as between the laws of England and Normandy, 
ſo alſo between the laws of England and 8 
Was ANCIENTLY 2 great c nn 

8 to the ſecond thing 1 eaſe to en · 
quite into, via What eyidence there is, that thoſe laws of 
Scotland were either deſumed from the Engliſh laws; or, 
from England, tranſmitted* thither in ſuch a manner, as 
that. the laws HERE in England, were, as it were; Tut 
ORIGINAL OR PRIME EXEMPLAR, out of which _— 
rllel, or ſimilar laws of Scotland were copied, or tranf 


—_ SER the Regiam . 2: e. 29% 32+ 45% ee 
Maja atem, chat the trial by jury . roſs, 196, The uſe of juriga it 
was, in civil matters, uſed in civil cauſes, except in the 
Scotland fo early as” David I. of Exchequer, h . 
who began to reign in 2134. — diſcontinued in Scotland; * 
When the twelve oy men haps 2 N of at 
compeer and paſs upon the affize, mahle mode of trial 22. 
chey ſhall — — try qtivitk tribute ſomething tot le Sette 
of the parties, the perſewer or felicity of the country: anda par- | 
the defendant, bath beſt richt to liamentary n af the — 
the londs clamed, his is cited nat * — Scotland wou 
from Skene's tranſlation of the doubt add to thoſe behefits* 
— Majeftatem.” But ſee the Union 3 

WF Maj. I. 1. & 18, 13. * 


Eribedz 


u r UfSTONY orig 00 
ard, mote dilly ef their dat aid tts abe evi: 
dent vn the following realm. Vr. in lle not Raga? 
8 n 92 of eas Fg «82 erty its; Ane Ne: * zs 
Frasr, for that Glanville, which; as tab beet bares: 
is the ancjenteſt. colletion we haye of Engliſh laws (e), 
terms to he- even thapſefibe, in many efifire:*jwpife ofthe 
logs aboveamentianef 5 ind in foing othery; ee '(Glan- 
Mlle doubts; that book doubts: and wbere Glanville fol- 
. lows the praRtive of the lays chen in uſe, Wouzzit altered in 
facceeding times, atleaſt after the reign r Edward I. 
chere dhe Neri ee dees ascern Ker in. 
8 S teh d 907 Us 146+ r. 
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| GLanviuue, lib. 7. cap. n 
part of the lands which he held by hereditary 

deſcent unto his baſtard, Wi rnour THE consgur or His 
Ain ; and tat he may not giye ALL his | s from 
his deft fon.” "This' is allo declared to be the law of 
Scothnd: accordingly, Regiam Majeſtatem, lib. 3. cap. 
10% 20. N 
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life-tims.of his father, KAyiNG-. 15SUE, the naphew ot we 
; youngeſt fon ſhall inherit ; and gives the arguments re 
- contra.” Rhin Majeſtatem, cap. 33- ſeems to be even a 
| range eee. {hot rear 


{4} ewgl At! 804 to «wart war 1 N $1105 Hatt Ar - 27 


„Aus further, che dad concerving-allives;-and the time 


of limitation, che very form of the write, and che methad 
of the proceſs, and the directions touching their proceed- 
ings, are hut trauſcripts, of Glanville ;. as appears by c 
paring, Regiam Adgje/tatem, lib. 3, cap. 36. with Glanville) 
lib, 13, cap. 32. And the collector of thoſe laws of Seot- 
land, in all the before - mentioned places, and divers others, 
quotes Glanville as the PATTERN at leaſt of thoſe laws, 
W avurvnarry * 
Bur ſecondly, a ſecond evidence is becauſe many, of, te 
laws Which are mentioned in the . Regiam . Mojeſtatem, 
Lueniam, Attarhiamento, and. other collections of the Scote 
tifh laws, are in truth vERY TRANSLATIONS of ſeveral ſta- 
tytes made in England in the times of king Henry III. and 


king Edward I. For inſtange ! the Arte of their kjog 


Robert II. cap. 1. touching alienations to. reli 
nothing elſe but an enacting of the ſtatute of 


Eds. I. cap. 13. 4 


de diſparagement of wards, is deſymed. .qut f. Mat 
N 6, and the ſtzute of Merton, cap, 6. dere 
W. 


3s. So the faid. law. of the-double yalye 
. out of Weltm, 3. eg, 42 0 Tl 


Weſtm. 1. cap. 4. Divers other inſtances 


of moſe laws in Scotland, Which are a. part of tbeig apt 
fart ee e the laws of England, and were 


taken, as it were, out of thoſe common or ſtatute laws hero, 


that obtained in the time of Edward I. and beſore; but 


E 4 | eſpecially 


Dos is but a trav(eript ont r 
like nature - 
þ- re it. may; appear, that ver many | 
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eſpecially ſuch as were in uſe or enacted in the time of Ed- 
ward I. And the laws of England, relative to thoſe mat- 
ters, were, as it were, the original and exemplar, from whence 
thoſe ſimilar, or parallel, laws of 2 * or 
borrowed. 
Turn r, I come now to conſider the third particular, 
viz. by what means, or by what reaſon, this ſimilitude of 
laws in England and Scotland happened; or upon what 
account, or how the laws of England, at leaſt in many 
particulars, | or _ capita legum, came to be communicated 
unto. Scotland. And they ſeem to be. principally theſe two, 
viz. firſt, the vicinity of that kingdom to this: and 
ſecondly, the 8UBJECT10N of that kingdom unto the kings 
of England, at leaſt for ſome conſiderable time. 


-, TovcninG the former of theſe ; firſt, it is very well 
known, that England and Scotland made but oNE 15LAND (f), 
divided not by the ſea, or any conſiderable arm thereof, 
but only by the interjacency of the river Tweed, and ſome 
deſart ground, which did not hinder any eaſy, common ac- 
ceſs. of the people of the one kingdom to the other, 
By this means, firſt, the intercourſe of commerce between 
that kingdom and this, was very frequent and uſual, eſpe- 
cially in the northern counties; and this intercourſe of com- 
merce brought unto thoſe of Scotland an acquaintance and 
familiarity with our Engliſh laws and cuſtows, which in 
proceſs of time e 2 ws en U inta 
Scotland (50. 

| | Acain, 


Gn By the 1 Jac. 3 - (2) A remarkable proof of the 
is declared, that theſe two 1iTTLE intercourſe between the 
mighty, famous, and ancient Engliſh and the Scots, before the 
kingdoms were formerly one. union of the crowns in the per- 
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A1, ſecondly, this vicinity gave often opportunities 
of *traiſplanting of perſons of Either nation into the other 3 
eſpecially in thoſe northern parts. And thereby the Engliſh 
tranſplanted and carried with them the uſe of their native 
cuſtoms of England; and the Scots, tranſplanted hither, be- 
came acquainted with our cuſtoms, which by occaſional re- 
rhigrations were gradually tranflated, and became diffuſed 
and planted in Scotland. And it is well known, that, upon 
this account; ſome of the nobility and great men of Scot-= 
land had poſſeMions HERE as well as there. The earls of 
Angus were not only noblemen of Scotland, but were alſo 
barons of parliament HERE, and ſat in our Engliſh parlia- 
ments; as appears by the W to W N Temporg 
| 2 tertii. 


- Acarn, thirdly, the kings of Scotland had rzoDAL poſ- 
ſeſſions HERE. For inſtance, the counties of Cumberland, 
Northumberland, and Weſtmoreland, were anciently held of 
the crown of England by the kings of Scotland, attended 
with ſeveral viciſſitudes and changes, until the feaſt of St. 
Michael 1237; at which time, Alexander king of Scot- 
land finally releaſed his pretenſions thereunto; as appears 


fon of James I. is to be found in 


two eurious papers, one publiſhed 
by Haynes, the other by Strype. 

In the year 1667, Elizabeth com- 
manded the biſhop of London to 
take a ſurvey of all the ſtrangers 
within the cities of London and 
Weſtminſter —By his report, 
which is very minute, it appears, 
that the whole number of Scots, 
at that time, was only FIFTY- 
EIGHT. Haynes 455.—A ſur- 
yey gf the ſame Kind was made 


'by Sir T. Row, Lord Mayor, 


A. D. 1568. —The number of 
Scots had then encreaſed to 
EIGHTY-EIGHT, — Strype 4.— 
On the acceſſion of James, a con- 
ſiderable number of Scots, eſpe+ 
cially of the higher rank, reſort- 
ed to England; but it was not 
till the Union that the intercourſe 
between the two kingdoms be- 


came great, Robert, Hiſt, Scot. 
v. 2, Pi. 394+ 


by 
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by thedeed thereof, entered into the Red Book of tha/Eaches 
cer, and the Parliament Book of 40 Ede. I. In confiders. 
2tion thereof, Henry III. gave him the lands af Pentetk 
25 Sourby, Babend fibi heredibus ſuis rugibu bedtian ;, 
and, by virtue of that ſpecial limitation, they came to 
John the eldeſt ſon of the eldeſt daughter of Alexander. 
Eing of Scotland, together with that kingdom. But the 
hed: of Tindale, and the manor of Huntingdon, . which 
were likewiſe given to him and his heirs, but without that 
ſpecial limitation, kzGiBUs ScaTiz,.fell in coparcenary 3 
ane: moiety thereof to the ſaid John king of Scotland, 2 
the iſſue 'of the eldeſt daughter, and the other maiety to 
Haſtings, who was deſcended from the younger daughter of 
the faid Alexander. Thoſe poſſeſſions came again to the 
crown of England by the forfeiture of king John of Scot- 
land + who, through the favour of the king of England, 
had reſtitution of the kingdom of Scotland, yet never had 
xeſtitufion of thoſe poſſeſſions he had in England, and for- 
| ſited andloſt by his levying war againſt the kingdom of 
England, et. 


mn om. 1 4 1 that the vicinity of the king- 
doms of England and Scotland, and the conſequence there - 
| af, vz. tranſlations- of perſons. and families, intercourſe of 
trade and commerce, and poſſeſſions obtained by the natives 
of... esch kingdom. in the other, might be * A * 
e en OUR LAS to dem. een 
e ae ee mane eat 
for hat-End, via. the ſuperiority and intereſt: that the kings 
\ of: England obtained over the crown and kingdom of Scot- 
N OS: it is no wonder that . our Engliſh 
laws 


| och a eee cpa ans. $9- 
liſh 2 This de, Moinioas ar Gpeecity af. the: 
kings of England in the realm of Scotland, may be cone: 
ſidered theſe two ways, viz. firſt, how it ſtood antecedently : 
ONES eee us 
In | by tb} 
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FTobenmo the ä 1 hall not roufile wp 
with collecting arguments orauthorities relating thereto, 
He that deſires to ſee the whole ſtory thereof, let him con 
fult Walſingham, ſub anno 18 Edward I. as alſo Rot: Parl. 
12 R. II. pars ſecunda, Ne 3. Rot Clauſ. 29 E. I. m. 
70. dorſo, and the letter of the nobility to the pape a. 
nw” A 8 


- An this might b be one means, whireby itil law of Eng- 
land, in elder times, might in ſome meaſure be infroduced into 
Scotland. 


Bur I rather come to the times of king Edward I. whe 
wascertainly THE GREATEST REFINER of the Engliſh laws, 


. Gon" if Lagend, and to extend f U ths | 


laws of England into all parts ſubje& to his damigion- 
This TT beſides the ancient claim he made to the 
ſuperiority of the crown of England over chat of Scot- 
Jand, did for many years ACTYALLY ExJoy that ſuperi- 
ority in its full extent, The occaſion and progreſs thereof 
was thus, as it is related by Walfingham, and confonatitly 
to him, appears by the records of thoſe times; viz. King 
Edward I. having formerly received the homage and feaky 
Ah abs, AG * Clauſ. 5 E. I. 

m. 5. 
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IBI The homage vſually paid by the kings of Scotland was not for 
their crown, but for ſome other territory. It is probable chat the 
homage, was performed in general terms without any particular 
ſpecification of territory; and this inaccuracy had procceded either 
rem fame diſpute between the two Rings about the territory and 
fame oppofite claims, which were compromiſed dy the general 
Homage, or from the ſimplicity of the age, which employed few 
words in every tranfuction. To prove this, we need but look into 
che letter of king Richard, where he refigns the homage of Scots 
band, reſerving the uſual homage. His words are, Szpe diftus 
„W. rex ligeus homo noſter deveniat de omnibus terris de quibus 
& anreceffores ſui anteceſſorum noſtrorum ligeĩ homines ſuerunt, et 
nobis atque hæredibus noſtris fideliratem jurarunt (a). Theſe 
general terma were probably Copies from the uſual form of the homagy 
7 ſelf. 

It is nd proof that the kings of Scotland poſſeffed no lands nor 
baronies in England, becauſe we cannot find them in the imperfect 
Riſtories and records of that age. For inſtance, it appears clearly 
from another paſſage of this very letter of Richard, that the Scot- 
vwih king had lands both in the county of Huntingdon and elſewhere 
© England; though the earldom of Huntingdon itſelf was then in 
the perfon of is brother, David; and we know at preſent of na 
«ter barontcs which William held. It cannot be expected that we 
mould now be able to ſpecify all his fees which he either poſſeſſed or 
claimed in Englapd, when it is probable that the two monarchs | 
memſewes and their miniſters would at that very time have differed 
in the liſt : the Scottiſh king might poſſeſs ſome, to which his right 
yas diſputed ; he miglit claim others, which he did not poſſeſs 3 and 
neither of the kings was willing to refign his preter.fions by a pax. 
ne ular enumeration. 

A late author (Mr. Carte) has taken advantage of the unde, 
Fed terms of the Scots homage, and has pretended that it was done 
zor Lothian and Galloway, that is, all the territories of the country 
mow eulled Scotland lying ſouth of the Clyde and Forth. Bat, wo 
refute this pretenſion av once, we need only confider, that if Woke 
z8rriteries were held in fee of the Engliſh kings, there world, by the 
nature of the feudai law, as eſtabliſhed in England, have been con- 
anual appeal from them to the courts of the lord paramount f 


(a) Rymer vol. 1. P. 65. 
comrary 
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ALEXANDER. dying, left, Margaret, his only daughter; 
nad ſhe dying without iſſue, about 18 E. I. there fell a con- 


n Oy 


contrary to all the hiſtories and records of 1 age · We find, bat 

us ſoon as Edward really eſtabliſhed his ſuperiority, appeals imme- 
distely commenced from all parts of Scotland; and that king, in his 
writ to the king 's-bepch, conſiders them as a neceſſary conſequence 
of the feudal tenure. Such large territories alſo would have ſupplied 
conſiderable part of the Engliſh armies, which never could haye 
leaped all the hiſtorians : not to mention that there is not S 
infance- of a Scots priſoner of war being tried as a rebel, 3 in. the 
many hoſtilities between the kingdoms,” where the Scots armies were 
chiefly filled from the ſouthern counties. 

Mr. Carte s potion with regard to "Diioway, which compag- 
ends in the language of that age, or rather än that af the pre- 
ceding, molt of the ſouth-weſt counties of Scotland, reſts om ſo 
fight” a foundation, that it ſearce merits. being refuted. Me will 


hays. it (and merely becauſe he will have it) that the Cumberland | 


Yielded by king Edmund to Malcolm 1. meant not only the eaunty 


in England of that name, but all the territory northwards to the 


* But the caſe of - Lothian deſerves more conſideration,” 
is certain, that, in very ancient language, Scotlapd means, only 
country, north of the Firths of Clyde and Forth. The ſouthern 

country was divided into Galloway and Lothian ; ang the latter 
comprehended all the fourh-eaſt counties. This territory was cer- 
tainly a part of the ancleng kingdom of Northumberland, and Was 
entirely peopled by | Saxons, who afterwards received a great Mix- 

ture of Danes among them. It appears from all the ngliſh hif- 
toties, that the whole kingdom of Notthumbetland p : 75 very 
obedlence to the Saxon, monarchs, who governed aff ter the Aa 
tion of the Heprarchy ; 3, and the northern and remote parts of it ſeem 

to haye Fallen into a kind of anarchy, ſometimes pillag ed by, 1 2 
i anes, and ſameti es g concurring with them in their * es — 
other parts of L. The Kings of Scotland, lying. 
t took at laſt poſſeſſion of their country, which had ſcarce, 5 
— at, and = EY told by Maden af Weſtminſter, F. ow 
that king Edgar made a grant of the territory to Kenneth 11T. t 
is, he reſigned claims which he could not make effeCtual as 
beſtowing on them more t trouble and expenſe than they were worth ; 
for theſe are the; only. grants of N made dy kings; and ſo 
ambitious and active a prince as E gar would never have given pre- 


ſents of any other kind. Though Matthew of Weſtminſter's au- 
Wey may appear ſmall wich regard to ſo remote a 3 ? 
4 yet 


a Tat HISTORY or tar 
vorerſy tourkitig the Tarceſſion of the crown of Scotland; 
between nn claiming As TENANT 'BY 
by $3030 dg $9) THE 


yet we may admit it in this ry becauſe Ordericus Viralis, + 

good zuthority, tells us, p· 4 that Malcolm acknowledge 

- William Rufus, that the C erot had ed to him tlie 5 
t of Lothian. But it | ntl cauſe Edgar made this 
| | parted graut to Kenſeth mode: ar he exacted homage for 
mat territory. Homage and all the: rites of the feudal law N 


very little known to the Saxons z and we may Au n 
claim of Edgar was ſs antiquated 224 SR 25 = you 


he made no very valuable toncefſion ; and Kenneth WF oye, aſe 
to hold, by ſo precarious a tenure, a vob. which hs at preſent 


— held by the ſword. In ſhort, no author fays be K homage for 


it. r 
be oniy colout indeed of authority for Mt.) Cate Nestes Ts; 11 
' Matthew „who wrote in the et «, Henry . 


ward's claim of ſuperiority was heard s,. that A 
did homage to Hoary 1. fro 2 N alu tern 5 
word ſcems naturally to be interpreted Lothian. But ja the firſt 
place, Matthew Paris's teſti „though „ 
outweigh chat of all aber bien who ſay that 
homiige was always done for lands in ngland. Secondly, 
has: 90 —— . general terms (as bas deen org 
ed), it is no wonder tuſtorians ſhould diff I 
i the ject of it, ſince the parties * ſelves. — 5 fu ra 
—_ irdly, there is reaſon to think that Laudiamim in 
w'Purk does not mean Lothian in Scotland. rar beer al 
ve. been a terri hk ntl or:2, ſimilar name 
2 2 0 the Norh bf kN For (1) the 7 a , le, 197 
fays that Malcolm Kenmure met William Rufus — 15 Big 
land. (2) It is agreed by all che Riſtorians, that Henry II. aul 
reconquered from Scotland the northern of N . 
land, Cumberland and Weſtmoreland. Yee Voriggs | p. 38 z- 
Wykes, p. 30. Hemingford, p. 492. Tet the fathe Evuntty is 
-- called by other; Loidis, cemitam - Lodonenfiig: ot ſame ſuch 
name. See M. Paris, p. 68. M. Weſt. p. 24% Annal. Waverl. 
. 159. and oe, WO, 2: 531. (3) This laſt mentioned author, when 
he ſpeaks of Lothian 10 Al calls it , p. 574. 
though he had called the Engliſh territory Loidis. (4) King 
— — of Durham begins with this paſſage: 
2. Oranibus Yootis ot Aris u in Kew we Kut con- 


(5) M. Par. 3% RNs MY 
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'TH®-CURTESY, Robert de Brice deſcended from the younger 
daughter of David king of Scots, and Johm de-Balivl 
„ eee . any wich divers other com- 
1 2 | SIT #1 4; n yam ow 1 

b. 4 d 

ee cvljetitorsfubni ber lat 00 W cle 5 
_of Edward I. king of England, as urkRien powtyvs 
- REGNI SCoT1 ; who thereupon pronounced his / ſentexye 
for John de Baliol, and accordingly put pe Og 
| ene eee 


Tus king of England, hatwidhtadbe this rept 42 
the poſſeſiion ET-INSGN1A, of his ſuperiority... His coure of 
king's bench . fat afually at Roxborough in Scotlabd, 
Mich. 20,21 Edward I. coram rege (0; and upon gin 
of injuries done by the ſaid John king of Scots, now re 
t his kingdom, he ſummoned him of ri te anfwer in 
e courts, Mich. 21, 24 Edward I. Norchämb. Scot. He 
was ſummoned by the ſheriff of Northumberland to anſwer 
to Waldeſi in the king's court, Poſe 21 Edward I. avyiem 
rege. Rot. 34. He was in like manner ſummoned wo, an- 
(ier John Mazune in the king's bench for an injury done 
FF 
nn. a e 


eee al Ab- 
eee of king Edward L. 
eee ee neee 


(56 hes ore (Þ) 9 hp TE and x Bur, 347, 85 | od 


4 en e., bee Spelman Glo, in bo dae . 
may learn, that the province of Lodoneito was not only fitusted 
ſouth of the Tweed, but alſo extended beyond Durham, and mage a 

Pett of England. Hunt. b 
to 


this, VIZ. 


> 
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| powerful: atmy entered Scotland, took the king of Scots 


priſoner, ail the GREATEST 1 PART (i) of that kingdom into 
his poſſeſfion; and appointed the carl Warren to be cuftes 
regni, — Creflingham to be his treaſurer, — and Ormſby 
his juſtice 3 and commanded his judges. of his courts of 
England $0 es WAR ane writs e . 
LAND». _. Rude 2 15 
10 6:1 

As ai . * 
pope, inſtigated by the French king, interpoſed in the be- 
half of the king of Scotland, ee eee eee 
r eke e e abe 

0 *: „ate uit eine 1 

Tau father of Scotland continued in an AG 
TVUAL ſubjeftion to the crown, of England for many years, 
For Rot. Clauſ. 33 K. I. membr. 13. dorſp, and Row 
Clauſ, 34 E. I. membr. 3. dorſo, — of 5 
8 r ofthe er 2 "or 
_ WW * 4 


35. % w#.f 5 
i 4609 det uk 2 * 


Wage bat there: WW bed, 18. 8 
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afterwards made by king Edward III. upon the marriage 
of his ſiſter by Robert de Bruce, touching the relaxa- 

tion of the surgxius DOMINIUN- of Scotland, is not 
pertinent to what I aim at ʒ which: is taſhew n. the Eng- 
liſh laws,” that were in uſe and foren in the lime of 
Edward I. obtained to 1 of force i in 2 I N is but 


8 1 
— 


Wn. Hale, in m the very nent into his actual Ain d. in 
„ Rates, that Edward” took conſequetice of Nis 2 
* wHOLE” © of Scotland John King of 1 1 


- "Kine. 
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Km Enware I. having thus obtained the actual 
1 of Scotland, from the beginning 0 
reigi until his tweritieth year; and then placing John de 
Baliol ik that kingdom, and yet continuing his ſuperiority 
thereof, and "keeping his courts of juſtice, and exerciſing 
dominion and juriſdiction by nis officers and milniſtefs it 
TAE VERY BOWELS Of THAT KINGDOM And #frerwards, 
upon the defection of this king John; in the twenty-fourth 
of Edward I. taking the whole (t) kingdom into his actual 
adminiftration; and placing his own fudges and great officers 
there; and commanding his courts of king's bench, &c:- 
HERE, to iſſue their proceſs thither ; and continuing in the 
ACTUAL adminiſtration of the government of that kingdom 
DURING | LIPE it is no wonder that thoſe laws which 
vbtained and were in uſe in England, in and before the time 
of this king, were in a great meaſure tranſlated thither 
And poſſibly, eithet by being enacted in that kingdom; or at 
leaſt for fo long time put in uſe and practice there; many 
of the laws in uſe and practice HERE IN EnotanD were, 
in his time, ſo riveted and ſettled in THAT Kingdom 
that it is no wöndet to find they were not ſhaken, - ot 
altered, by the liberal conceſſions made afterwards by king 
Edward III. upon the marriage of his ſiſter ; but that ey 


remain part of the municipal laws of that kingdom r Tas 
8 | | 
88 a 25 241 ” = * f 1 4 21 * „* 


Is. * | f „ 


| Anb thit Which reads it ere evident; * this was 
dne of the gteateſt means of "fixing and continuing the 
laws of England in Scotland, is this, viz. This very king 
Edward I. was not 'only a martial and vᷣictorious, but 'alfo 
A VERY WISE AND PAUDEN' e Soni that very well 


|. () Hale has but juſt before Fi ab eats 
fared that the GREATEST PART | was ſubjugated, 


F | knew . 


—_— — = = 2 
ns," ew 


„ re Bis To eres 
— uſe a victory, as; well 25 obtain ir "2nd 


> kn Arn BEST ME AUE of keeping thoſa 
dominions he had powerfully obtained, BY, SUBSTITUTING 
AND \ TRANSLATING RIS ON LAWS INTO THE KINGDOM 
WHICH BE SAD THUS SUBQUED, Thus he did upon his 
eonqueſt of. Wales; ; and doubtleſs thus he did upon his 
conqueſt of Scotland ; and thoſe Jaws which we fipd there, 

nearly agreeing with the laws of England uſed in his 
time, eſpecially the ſtatutes of Weſtm. 1. and Weſtm. 2. 


ARE;THE MONUMENTS AND, FOOTSTEPS on; ul WISDOM 
AND FRYPLPCL) Dann £9, OD breath dag, Hep 
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Ap as thus * 1 01 to ſecure 


a his acqueſts, introduced many other laws of his native 


kingdom into Scotland; ſo he very well knew the laws of 
England were excellent laws, fitted for the due adminiſtra- 


tion of, juſtice to the conſtitution of the governzp; and 


fied for. the. preſeryation of the peace. of a kingdoms and 
for the ſecurity of a government: therefore, he was very 
ſaligitous, by all prudent and careful means imaginable, to 
graft, and plant the laws of England 18 ALL PLACES where 
e might 3 having before-hand uſed all poſſible eare and in- 
rp for xeRtifying and ks tht Weg rs to their 


* AGAIN, it b very evident, that the 33 155 


Edward L. was by all means poſſible, to unite the kingdom 


ol Scotland, as he had done the principality of Wales, to 

the crown of England: ſo chat thereby Britain might 
have. been one entire monarchy, including Stotland is 
well as, Wales aud England under the ſame. ſeeptre; In 


| order to the accompliſhing thereof, there could not have 
been a better means than to make the intereſt of Scotland 


k * * * - ” 4 0 
ba N „ 0 * » ER CET Oe 
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one wich England 3 and to knit them, as it were, 0 ether 
in one communion : which could never have been 
done, than by eſtabliſhing oN comMoN LAW AND RULE 
of JUSTICE AND COMMERCE among them; and there- 
fore he did, as opportunity and convenience ſerved, tran- 
flate over to that kingdom as many of our Engliſh cuſtoms 
and laws as wiki that compaſs of . he g- 
rould. 


| Aus 60 1 ©; given an eſſay of the reaſons ina; 


how and why we find ſo many laws in Scotland parallel to 
thoſe in England, and holding lo wh fore. appr 
likenels to mem. 


Axp the reafon why we . few of their laws that 
correſpond with ours of a later date than Edward I. or at 
leaſt Edward II. is, becauſe fince the beginning of Edward 
III. chat kingdom has been pisTINCT, and held little 
communion with us till the union of the two crowns in the 
perſon of king James I. (I). And in fo great an interval it 
muſt needs be, that by the intervention and ſucceſhon of 
new laws; much of what was fo ancient as the times of 
Edward I. and Edward II. have received many alterations : 
ſo that it is a great evidence of the excellency of our Eng- 
liſh laws, that there remain to this day ſo many of them in 
force in that part of Great Britain; continuing to bear 


| (1) The kingdom of Scotland, which was judged to be the more 
notwithſtanding the unioa of eaſy to be done, as both kingdoms 
trowns on the acceſſion of their wete anciently under the ſame 


king James VI. to that of Eng- government, and ſtill retained 4 


land, continued an entirely ſepa» very great reſemblance, though 
rate and diſtin kingdom for far from an identity in their laws. 
above a century more, though an Blac: Com. 1 v. gs- 
-vnion had been long projeted; 

F a 


witneſs, 
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"witneſs, that once that excellent prince Edward 1 I. exerciſed 


domigion and juriſdiction 7 THERE, 75 pages 
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Aud chus far of the communion of the laws of Tacken 
to Scotland, and of the means whereby it was effected. 
From whence it may appear, that as in Wales, Ireland and 
Normandy, ſo alſo in Scotland, ſuch laws which in thoſe 
places have a congruity or ſimilitude with the laws of Eng. 
land, were derived from the laws of England, AS FRO 
THEIR FOUNTAIN AND ORIGINAL, and were not derived 
. 85 ee le nen 


e Tigueder 3 aiiculties which . obſtrud the 
hong imtraded and projected union, they were nevertheleſs. in the 
end entirely done away, and the great work happily effected. This 
Was accompliſhed at a period ſubſequent to the time of Sir Matthew 
'Hale—in 1967—6 Anne z—when twenty-five articles of union 
were agreed to by the parliaments of both nations; the. purport of 
the moſt conſiderable being, 

That on the firſt of May 1709, and for be after, the kingdoms 
of England and Scotland. ſhould be united into one kingdom, by the 
name-of Great Britain, 

That the ſucceſſion tothe monarchy « of Great Britain mould! be the 
lame as wes before ſettled with regard to that of England. 

That the united kingdom ſhould be repreſented by one parlia- 
ment. 

That there ſhould be a 8 of all rights ws privi- 
leges between the 1 of doth 5 . nete other- 
wiſe agreed, 

That when Eagland. raiſes noone, by a ad-, Scotland 
ſhould raiſe 48,0001. 

That the ſtandards of the coin, of weights, and of meaſures, 
ſhould be reduced to thoſe of England. 

That laws relating to trade, cuſtoms, and;the exciſe, ſhould bz 
the ſame in Scotland as in England, But that all the other laws of 
Scotland ſhould be in force ſubjeet to alteration by the parliament of 
Great Britain: with this caution however, that laws relative to the 
public policy are alone ſubjugated to parliamentary interference; 
laws relating to private right not being to be N unleſs for the 
evident . of the people of Scotland. 


n 12 
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"may Peers are to be — to — the peerage of gebe 
land in. parliament, and forty-five members to 4 in the houſe of 
commons. 

The ſixteen peers to have all veipilegcs of eel 5 and all 
peers of Scotland to be peers of Great Britain, and to have all the 
privileges of peers, except fitting i in the houſe of lords and young on 
the trial of a peer. 

Theſe are the principal of the twenty-five articles of union; 
againſt ſome of which, however, the Lords North and Grey, Ro- 
cheſter, Howard, Leigh, Buckingham, and Guildford, proteſted. 


We humbly conceive; (ſay the proteſting peers) that the ſum of 


« forty-eight thouſand pounds to be charged on the kingdom of 
„Scotland, as the quota of Scotland, for a land- tax, is not propor- 
tionable to the aid granted by the parliament of England: but if 
« by reaſon of the preſent circumſtances of that kingdom, it might 
have been thought it was not able to bear a greater proportion, 
« at this time, yet we cannot but think it unequal to this kingdom, 
4 that it ſhould be agreed, that when the four ſhillings aid ſhall be 
« enafted-by the parliament of Great Britain to be raiſed on land in 
« England, that the fortyyeight thouſand pounds now raiſed in 
% Scotland ſhall never be increaſed in time to come; though the 
trade of that kingdom ſhould be extremely improved, and conſe. 
« quently the value of their land proportionably raiſed, which in 
4 all probability it muſt do, when this union ſhall have taken effect. 
And we humbly conceive, that the number of ſixteen peers of 
Scotland is too great a proportion to he added to the peers of 
% England, who very rarely conſiſt of more than one hundred attend- 
ing lords, in any one ſeſſion of parliament; and for that reaſon, we 
« humbly apprehend, ſuch a number as fixteen may have a very 
© great ſway in the reſolurions of this houſe, of which the conſe. 
4 quences cannot now be foreſeen. In the next place, we conceive, 
the lords of Scotland, who, by virtue of this trgaty, are to fit in 


this houſe, being not qualified as the peeps of, England are, muſt 


«+ ſuffer a diminution of their dignity to fit here on ſo different 
foundations ; their right of fitting here depending entirely on an 
election, and that from time to time, during the continuance of 
« one parliament only ; and at the ſame time, we are humbly of 
{ opinion, that the peers of England who fit here by creation from 
the crown, and have a right of ſo doing in themſelves, or their 
« heirs, by that creation for ever, may find it an alteration in their 
** conſtitution, to have lords added to their number, to fit and vote in 
all matters brought before aparliament, who have not the ſame te- 
Inure of their ſeats in parliament as tie peers of England have, * 
Die Jovis 270 Feb. 1706. 

By the ſtatute 3 Ann. e. 8. the ante”? of union are ratified and 
copfirmed., In this ſtatute there are alſo two àcts of parliament 
F 3 recited ; 


ju < „ IS TORY: or TH 
retired ; che one of Scotland; | whereby the church of Less 
end 40 the feutr univerſitiet of that kingdom, ate eftabliſhed-for 
ever, and all fuecoeding ſovereigus are to take an oath invielably 
to maintain the ſame z the other of England, 5 Ann. c. 6G. where». 
by the acts of uniformity of 13 Elia. and 13 Car. II. (except 35 the 
ſame had deen altered by parliament at that time) and all other adts 
then ia force for the preſervation of the church of. England. are 
declared perpetual ; and it is ſtipulated, that every ſubſequent king 
and queen ſhall rake an oath inviolably to maintein-the ſame within 
England, Ireland, Wales, and the town of Berwick upon Tweed, 
Andd it is 'ienafted;/ that * theſe two acts ſhall for ever be ob- 
* ſerved as fundamental and efſential conditions of the union.” 
| n theſt articles, and act of union, it is to bp. obſerved, Firſt, 
1 the two kingdoms are now fo inſeparably united, that nothing 
can ever diſunite them again ; except the mutual conſent of both, or 
the ſuccefsful refiſtance of either, upon apprehending-an infringe. 
meut of thoſe points which, when they were ſeparateand independ- 
ent nations; ir was mutually ipularcd ſhould be © fundamental and 
4efſential conditions of the union (a).“ Secondly, that whatever 
elſe may bg deemed <« fundamental and eſſential Fonditions,”” the 
preſervation of the two churches of England and Scotland in the 
ſame:fiate: that they were in at the time of the union, and the 
maintenance of the acts of uniformity, which eſtabliſh our common 
prayer, are expreſiy declared ſo ig be. Thirdly, that therefore any 
— iy the <pyſtioution of either of thoſe churches, or in the 


(% It may juſtly be doubted, minds of individuals ; and. 

(c $ Blackſtone ), whether eyen fach win an attempt might er dung 
PW, rigement ( though” ® inatiifeſt (though by no means deſtroy) the 

„ 'of good faith, Unleſs done union. 

upom the moſt prefimg neeeſſiy) — this inataty a lite fr. 

would of itſelf diſſolwve the union: ther: an act of parkament- to repe:1 


| for the bare idea of a ſtate, without a 
power ſomewhere | veſted to alter 
part of its laws, is the height 


: 2 ehe "abſurdity. The truth 


2 to be, that in ſuch an incorporate 
rrion (which is wel diſtinguiſhed by 


- very learned prelate from a ſcederate 
allance, where ſuch an infringement 


* certainly. reſcind the compaci) 
e tyro contracting ſtates are to 
annihilated, w Abet any power of 
revival : and à third arifes from their 
conjunction, in which all the rights of 


ſovereignty, and particularly that of 


legiſla:ion, . mud of neceſlity refde. 
(Ste Warburton's Alliance, 195.) 


But the wanton, or imprudent ex- 
ertion of this right would probably 


. eee 


* 


or alter the 20 of uniformity in Eng · 


land, or to eſtabliſh, epiſcopacy. in 
Scotland, would Pod tie ſs in point of 
authority | be ſuffieſele hy val. d and bind- 
ing; and, notwittiſtafiding ſuch an 


act, the union would continue un. 


broken. Nay, each of, ſc, Mea 
ſures might be ſafely. and bonourably 


purſued, if reſpeRivcly eeahle to 
the ſentiments of the. ſh church, 
or the kirk in Scotland. But it, 


ſhould ſ:em neither prudent, nor per- 
haps conſiitent with good faith, to ven- 
ture upon either of thoſe ſteps, by a 
ſpontaneous ext rtion of the inherent 
powers of parlia ment, or at the in- 
Nance of nicre ind;v.euals, Blac. 
Com. 1 v. 97. 


liturgy 


* , my, e# = ages * 
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leurgy of the church of England, ((uvleſs wir che conſent of tha 
reſpectire churches, colleQively of repreſentatively given) wonld-be 
an infringement of theſe fundamental and eſſential conditions, 


and greatly endanger the union. Fourthly, that the municipal laws 
ef Scotland are ordained to be ſtill obſerved in that part of the iſland, 
unleſs altered by parliament; and as the parliament has not yet 
thought proper, except in a few inſtances, to alter them, they fill” 
(with regard to the particulars unaltered) continue in full force. 
Wherefore'the municipal or common laws of England are, gene- 
rally ſpeaking, of no force or validity in Scotland (3). * ft 

Thus were united two kingdoms, which, by their a were 
deſtiued for the formation of one great and powerful monarchy. 
And by this ſolemn junction of its whole native force, Great Brirain 
hath riſen to an eminence and to an authority in cg. which 
England and Scotland could never have attained, + -/- 

Thoſe who are defirous of knowing the origin and eonfiitutieniet f 
the parliament in Scotland before the union, and of the change 
made by the eftabliſhment of one parliament for Great Britain, may 
conſult the treatiſe on the laws of election for Scotland, en 
Mr. Wight hath obliged the public. 

The union had not long been effected, before the Houſe of Lords 


began to exerciſe its juriſdiction over thoſe articles which related to 
the peerage. Queen Anne (26th of May, in the 5th year of her 


reign) created James dyke of Queenſbury, baron of Rippon, mar- 
quis of Beverley, and duke of Dover; remainder (his eldeſt ſon 
being an ideot) to his ſecond ſon, then earl of Solway in Scotland. 
.On * 21ſt of January 1708-9, the Houſe of Lords reſolved that a 


peer of Scorland, claiming to fit in the Houſe of Peers by virtue of 


I patent paſſed under the great ſeal of Great Britain, had no right to 
vote in the election of the ſixtcen peers who repreſent the peers of 
Scotland in parliament. 

At a ſubſequent period (c) the toks of Hamilton having been 
ereated duke of Brandon, it was reſolved by the lords, that “no 
« patent of honour granted to any peer of Great Britain who was 
4 peer of Scotland at the time of the union, ſhould entitle him to 
* fit in parliament,” And afterwards (4), when the Earl of Sol- 
way petitioned for his writ of ſummons as duke of Dover, the 


queſtion was again agitated, and decided as before (e In 1782, 
however, the then duke of Hamilton claimed to fit in the Houſe. of 


Peers.as duke of Brandon, The queſtion was ultimately referred to 
the twelve Judges, who were unanimouſly of opinion, wank a of 
Scotland was competent to reccive a patent of peerage of Great 
Britain, and to enjoy all its incidental privileges; and his grace now 
fits as duke of, Brandon in the Houſe of Peers. In the courſe of 


() Blac. Com. 1 v. 96. Orr. Wan. 582. 14 Ca. 
(c) Die Jovis 20 Decembris 1711. Abr. 705. pl. 1. 
(4) A. P. 1719. : 

F 4 the 
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hogan x * re the, Houſe was again. called to the 
12 Tos of the fixteen peers of Scotland had been 
8 eated peers of Great Britaint The gct of union was ſilent upon 
ies ſubjet and the only precedent which exiſigd, was that of the 
2 Athol; who, in 1736, being one of the Hxteen. peers, the 
9 Ed of, Strange de uolued upon him by IN BERITANCE (H, 
| which yas. degided in the affirmative. Notwichſtanding which, 
* as the negative appeared to be ſtrongly ſupported by every. principle 
ek of, Pe. analogy; and fair conſtruction, the queſtion was brought 
* d for public deciſion. Accordingly on the igth of. February 
1787, the Houſe reſolyed uſelf,i into @ committee of priyileges, for 
the purpoſe taking it into conſideration. The motion was, 
chat it is thre opinion of this committee, that the Earl of Abercorn, 
„ ho was choſen to be of the number of the fixteen Po who 
te by the treaty of union are to repreſent the peerage of Scotland in 
« parliament, having been created Viſcount Hamilton, by letters patent 
2-4 under the great ſeal of Great Britain, doth thereby ceaſe wo fit 
* in the-Houſe as a repreſcnrative of the peerage of Scotland.” 
The motion was carried by a majority of 32 to 38 ; and was followed 
by a ſimilar one reſpecting the duke of Queenſbury, who had been 
created baron Douglaſs. On the 18th of May following, it was 
reſolved, that a copy of the reſolution of 1909, ſhould be tranſ- 
mitted to the lord regiſter of Scotland, as a rule for his future pro- 
ceedingvin elections The duke of Queenſbury and the marquis of 
Abercorp neyertheleſs perſiſted in their right to vote in the election 
of peers to repreſent the peerage of Scotland in paxliament z and 
therefore in the general election of 1790, tendered their votes, as 
peers of Scotland, to the lord regiſter, who, in obedience with the 
reſolptions before ſtated, thought proger to reject them. Of this 
they complained, by way of petition, to the houſe of peers, pray- 
1083 at the ſame time, that their votes might be reckon d. A com- 
mittee of privileges reported that © the votet, if duly tendered, 
* ought to have been counted,” To which the houfs," on the 6th of 
June 1993, *greed, without a diyiſion. Coptrary 25 this decifion 
certainly ; to the former reſolutions, yet it was come to, after great 
deliberation, and after the ſubject had been fully argued and tho- 
roughly inv -eſtigated. It mould ſcem that the former reſolutions 
were not binding, inaſmuch as they were not oply Contrary to the 
expreſs terms and meaning of the articles of union, to law, juſtice, 
and the conſtitution, but had never deen ſanctioned either by prac- 
tice or acquieſcence (g). 


(0) That was by a deſcent; and by deſcent. 
even. as to the latter queſtion, I be- (x dee Parl Rev, by pebyen, vol. 


lieve nd objection was ever made to a xxxvi. 
peer of England raking a Scotch tul-, 


COMMON >UAW' Gr ENGLAND, yo. 
on the 230 of May 2787, another queſtion reſpefting the, cen- 
ſtructiou of the act of union was agitated in the houſe of commons. 
It aroſe in conſequence of the ſucceſſion of the earl of Wemys to 
that earldom ; whoſe eldeſt ſon, Francis Charteris, lord Elcho, re- 
eſented the boroughs of Lauder, Kc. in Scotland. By the angient 
rliamentary law of Scotland, the eldeſt ſons of peers. could not 
fit in the houſe of commons; and by an article in the act of union, 
jt is provided, that the two kingdoms ſhould participate reciprocally 
in the priyileges, rights, and ifnqnunitics of each other. The motion 
mude was, © that a new Writ ſhould be made out for eleQing a 
„member for the diſtrifts of Lauder, &c. in the room of Francis 
* Charferis, eſq. how become the eldeft ſon of a peer of Scotlan 
© and therefore incapable of repreſenting the ſajd diſtricts in this 
4 houſe,” The motion was carried without a diviſſon (5): 


65 Ana, Reg. for 1787, p. 747. 26 March 1793- Deb. Par]. Rex. 
Wight 269. And ſee lord Daer's caſe, vol. xxxvi. p. 143. ge 
Agtermined in the Houſe of Lords, News 
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Haber the courſe of DESCENTS in Tagland. 


AMONG th ds that the laws of Eng» 

land have above others, I ſhail ſingle out Two rar. 
TICULAR TITLES, which are of common uſe, wherein their 
preſerenge is very viſible. The due conſideration of their 
excellence therein, may give us a handſome indication, or 
ſpecimen, of their excellencies above other laws, in other 
parts or titles of the ſame, alſo. 


Tux titles, or capitula legum, which J ſhall fingle out 
ſor this purpoſe, are theſe two, viz. firſt, the bereditary tranſ- 
miſſion of lands from anceftor to heir, and the certainty 
thereof; and ſecondly, the manner of trial -By JURY ; 
- which, as it ſtands at this day ſettled in England, together 
with the circumſtances and appendixes thereof, is certainly 
THE BEST MANNER OF TRIAL IN THE WORLD, And I 
mall herein give an account of the ſucceſſive progreſs of thoſe 
tapitula legis, and what growth they have had in ſucceſſion 
of time, l they arrived to that ſtate and ans which 
they have now obtained. 


. 


Tmoer, chen, touching deſcents and bereditary trant- 
miſſions. Be 


Ir ſeems by the laws of the Greeks and Romans, that 
the fame rule was held vol in relation to lands and goods, 
> where 
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where they were not otherwiſe diſpoſed of by the anceſtor, 
which the Romans therefore called $8UCCES$10 AB INTES 
Aro. But the cuſtoms of particular countries, and eſpe · 

cCilally here in England, do put a great difference, and direct 
a SE ERAL method i the tranſmiſſion of goods or e 
and that of the eder of LAYDS, 


SS. 


Now as to 1 tranknifions or 8 com · 
monly. called with us Dans, | fa hold . 1 
re viz. T- bo 


| by I n give ſome ſhort about of the ancient 
lows. of the Jews, the 3 720 the Er W N 
this matter, 5 th 
"=" Ih I ſhall obſerve ſome things, wherein it max 
appear, how the particular cuſtoms, or mynicipal laws, of 
pther countries varied from ſhaſs laws, and the laws HERR 
formerly uſed; 


T#41RDLyY, I ſhall give ſome account of the rules and 
laws of deſcents, or hereditary tranſmiſſions, as they 7 
FORMERLY ſtood, and as at this day they ſtand, in England; | 
with the ſucceſſive alterations that proceſs of time; the 
- wiſdom of our anceſtors, and certain cuſtoms grown up, 
TACITLY, enn, and sucekssivgLv, have made 
n | PET W 


Ann firſt, touching the lays of ſucceſſion, as wel of 


deſcent of inheritances of lands, as alſo of goods and chat- [ 


, tels; which, among the Jews, was the ſame in both. 


Mx. SELnEN, in his book De Succeſſionibus apud He- 
bros, has given us an excellent account, as well out of the 
holy 


—— 2 — — 
* 
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— 
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vonn test, as out of the comments of the rabbins, or J eim 
78, touching the ſame; which you may ſee at large 
ie fifth, ſixth, ſeventh, twelfth and thirteenth chapters 
"tha book ; ; — which, for ſo much thereof as con- 


wer my preſent purpoſe, 1 ſhall briefly compriae under the 
eight following heads, viz. 005 | 


F zssT, that in the deſcending line, the ** or tute 
 ceffion, was to ALL the ſons; only the ELDEST ſon had a 
poUBLE portion to any one of the reſt ; if there were three 
1 the eſtate was to be diyided intq four Ln of which 
the eldeſt was to have two fourth parts, and the other twp 

ay were to have one fourth part each. 1 7 85 


n if the ſon died in his father's life-time, then 
THE GRANPfoN,' and fo in infinitum, ſucceeded in the 
portlon of his father, as if his father had been in poſſeſſion 
of it, APY © to the * reprafentationis NOW JN USE 
urn. 


Tut nov, the daughter did vor ſucceed in the inherit- 
ance of the father, as LONG AS THERE WERE sons on 
ANY DESCENDANTS FROM SONS, IN BEING ;—but if any 
of the ſons died in the life-time of his father HAVING 
DAVGUTERS, but wITHoOUT sons, the daughters ſucceeded 
in Als » ws as if he himſelf had been n 


ihe OUVRTHLY, wed in caſe the father left only daughters and 
no ſons, THE DAUGETERS EQUALLY SUCCEEDED' ta 
their father, as in cor ARTNERSHIP, without any prela- 
tion, or preference, of the eldeſt a e to two 5 or 
SOR pars 


div Pits 


(a) Vide 's xxvii, Blac. Ge £4% 213. 
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Firruy, but if the fon had purchaſed a an inheritance, and 
Yea "wittiout iſſue, LEAVING A FATHER AND ert 
the inkeritance. "of ſuch ſon fo dying, did Fo desen t9 
the brothers; ;—unleſs i in. caſe of the next bs '$ taking fo 
wife the deceaſed's widow, to raiſe up children to his deceaſe 
brother: — but in ſuch caſe, THE FATHER INHERITED. to 
{auch ſon entirel 7. 5 


; UT WOT STO ET 
„ ibn «ray ; AE ** 56 i f 
En but. if 0 father in chat Cass was. dead, then it 
came to the brothers, as it were, A8 HEIRS, TO, THE. FA - 
THER, in the ſame manner as if the father had been,ac> 
tually poſſeſſed thereof 3 and therefore the father's; ther 
ſons, and their deſcendants in inſinitum, ſucceeded; hut yet 
eſpecially, and WITHOUT ANY + DOUBLE- rox Trio N ro 
THE ELDEST 3. becauſe though in truth the brothers ſue- 
ceeded, as it were, in tight of repreſentation FROM THE 
FATHER, yet if the father died B&FoRt the ſon, the deſ- 
cent was DE FACTO immediately from the brother. deceaſed 
to the other brothers; I WHICH CASE, their law gave 
vor 2 double portion: and in caſe the father had no ſons, 
or deſcendants from them, then it nn to AIT Th 
SISTERS. Sire BY 1 [ 24 uff ir Dice vn. 
nth d 5249: 46 
RN if thafon died without — * and his father; 
or any deſcendants from him, were extant, it went vo to 
the grandfather or his other deſcendants. | But if the father 
was dead without iſſue, then it deſcended. to the grand- 
father. And if he were dead, then it went to #15 ſans and 
their. deſcendants ; and for want of - chem, then to His 
DAUGHTERs8 or their deſcendants ; as if the grandfather 
himſelf had deen actually poſſeſſed, and, had died and ſo 
mutatis mutandis to the proavus, abavus, atavus, &c. and 
their deſcendants, - AA woo yrs ox 3B 5) 
/ on 2:2" nd Ervarhcy, 
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* ED TY HIS TORKN of 7 K | 
Fienrtr, but the inheritance of the ſoil EvEI TR 


30K'T; Wo 


ED TO THE MOTHER, or to any of her anceſtors 3 bun 
E the arid * were TOTALLY 7 EXCLUDED from. the 


A t W. FRY: | PR 4 wb * eat: 
ture, never took place but in that perſon that was the pri- 
mogenitus of him from whom the inheritance MME Df - 
Ahr deſcended or HIM! that repreſetted Bim. As if 
A. had two ſons; Bi and C. and B. the KL DESH had two 
tons; D. and F. and then B. died j==whereas B. ſhould 
have bad à double portion; vi. two "thirds iu cAsE He 
AE SUN VIVID RIS FATHER but how this double pors 
- tion ſhall be equsliy divided between D. and E. and D. 
ſhall vor — ͤ , 
PEAS: . ren 


en te, ee: 40 % net ch uli i le a 
ebe Suck of Ge law, or tile, "roughing gene 

nt Ge Jews? ** KI EIN. | y. <a 
0 £3 - CEAWIqE AM eK 18% 


AmMove tie Grech 6 the laws of deſtents in fome 
ſort reſembled thoſe of the Jews, and in ſome things they 
differed. Vide Petit's Leges Atticæ, cap. f. tit. 6. De 
Tftamiitis & Hereditario Fore, yay the. ee PER kay 
en een | \ 

<'Ones legit FRY hæreditatem OOTY ex æquo 
« inter ſe hieriſcunto, fi quis inteſtatus moritur relictis 
u filiabus qui eas in uxotes ducunt hæredes ſunto, fi nüfle 
e fuperfint, hi ab inteſtato be reditatem cernunto: et 
4 2 fratres defundti an et  legitimi ira- 


u 


88 


(6) Ar leaft among the Atbenians—ſee Blac. Com. 2 7. 113. and 
Pet. Arche: Graca, I. 4. c. 15. | 


trum 


4 


\ 


* trum filii —— — fi nulli fratres aut 


6. frutrum filũ ſuperſint, lis geniti eadem lege hæteditatem 
%,cernunto ; maſculi autem iis geniti etiam fi remotiori 
& cognationis ſint gradu, præferuntor, fi nulli ſi 
«-paterni proximi, ad ſobrinotum uſque filios, matetn der 
«© fun&i propinqui ſimili lege hæreditatem . 
« neutra cognatione ſuperſint intra definitum gradum 
« proximus cognatus paternus, addito notho ' nothave z * 
“ ſuperſtite en nothus eee patris ne 
Un ena b „Len Ser * 


Tun * 65 -VERY OBSCURE. 1 8 
to be briefly this : That all the ſons EQUALLY fhall- inherit 


to the father; but if he have no ſons, then the huſbands. of 
the daughters; and if he have no children, then his bro 
thers and their children; and if none, then his next kindred 
on the part of his father, PREFERRING THE MALES BEFORE 
TRE FEMALES; and if none of the father's line, ad fobri- 
norum nſque filies, then todeſcend to the mother's They. . 
Petits Glols thereon As 


"Klee 


"i 


. [A] The Editer of the firſt eser chis Hiſtory (c) make#the 
following remark on the obſeryation of Hale upon the law from Petit, 
« But gar all reſpect io the memory of this great good man, 1 
ſhall venture to tranſlate this law, whereby it will appetr, white 
the true ſenſe and meaning thereof is, and CRT fs 
obſcure as our author has repreſented it.“ N 
% All the lawful ſons ſhall inherit their father's Pe Bo 
* equally divided between them. If any perſon dies inte tate, 
« leaving only daughters, their huſbands ſhall. be his heirs; but if 
* none of the daughters be living, they (i. e. the hutbands) ſhall 
not inherit to the inteſtate. But then in the firſt place, the brothers 
4 of the whole blood, and ſuch brothers children; ſnall inherit 
together, (i. e. the children jare repræ ſentatioms) and if there are 
ne brothers, or brothers children, living, then. their * At 
(% Id. 2713. pe. ai. ” 
. they 


. 
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* they leaye any, ſhall inherit by the ſame law of etuat diſtributiqn 2 
« yet fill the males and their deſcendants, though of the more reg 
„ mote degree bf Kindred; ate to be preferred.” But if none of the 
« father's blood be living, of any neater degree than that of father's 
« brother's children, then the inheritapce ſhall-deſcend to thoſe of 


4e the "mother's b ood, having a like regard to the law of diſtribu, 
«tions, ind the mother's brother's childfen. But if none of either 
« line, within the degrees before ſpecified, be living, them it ſhall 
* deſcend to any of the father's blood, though an illegitimate ſon 1 
« daughter ; but if a legitimate daughter were living, no baſtard ſhal 
— in che dibbtithnce of Sa Cade Vite Teck loſſ. 
in hand legen. Anon ten 2163. 5 Yo YT. 5 11 = 5 2 
Sir Matthew Hale has Fetter to touch, very ſhortiy on «the 
tubjekt. Conkenting himſelf with tranſcribing the vetfion of Petit, 
without having recourſe to the authors by whom the originals ate 
eſerved-and explained, his account of the Attic.laws is remarkably 
fuperficial and erroncous. He complains that the (law is very gb+ 
544 Kurt. It is indeed, as he cites it, not only dark, but corrupt; 
and the ſenſe which he collects from it, is by no means perfpicuous. | 
A gefire of remoxivg. this obſcurity, and. of ſupplying a defect 
However uniitipottant, in the work of ſo great a man, induced Sir 
William Jones, the ableſt linguiſt of His age kud Ration, tö publith à 
tranſlation of the © Speeches of Iſæus, in Cauſes concerning the Law 
of Suobeſſion to Property at Athers.“ From this ingenious work I 
have ſelected the following Attic laws. 
ALL GENVINE;'UNAaBoPTED CiTIzENS MAY Diviss This 
ESTATES AS THEY THINK FIT, PROVIDED THAT/THEY HAVE wh 
-LEGEITIMATE CHILDREN; AND BE NOT DISABLED BY LUNACY, 
. OR AGE, OR POISON, OR DISEASE j NOR INFLUEROED'BY woMEv, 
.$0'AS' TO HAVE LOST THEIR ' REASON” FROM ANV "OF THESE 
CAUSES 3 NOR BE UNDER ANY-DURESS OR CONFINEMENT,” 
Tut ;WILL8, or SUCH s HA LEGITIMATE $0NS SHALL 
STAND; GOOD,- IF THOSE SOXS DIE BEFORE THEIR AGE OF $1X- 
„ +7 [122 thnethns Ualtt TONERS 1140 IEF | 
IF ama HAVE LEGITTMAPE DAUGHTERS, E MAT DEVISE 
HIS ESTATE ASHE FLEASES, ON -GONDITION THAT THE DEV 1- 
*SEES'TAKE THEM IN MARRTAGE, OO LY OD 
AD@PTED SONS SHALL NOT DEVISE THE PROPERTY ACQUIR=- 
"ED/BY. ADOPTION 5 BUT IF #HEY LEAVE -LEGITYMATE soxs, 
THEY 


* Per 
* 


of tho Tcdve Tables did exclude the ierailes from inherit | 
ings..andohadi; wann other ſtreightbeſſes and - hardſliips, | 
whigh: were: ſucceflively retedied. Firſt, by the emperor 
Clandhus and after him by. Adrian, ih his | Sengtais Con 
lee wein ATE 75-1 Waun his Third 


- 13590 $7 » ith vn * 131 An: vil IA 


vv r un, £57 ATES. SHALL GO TO THE HEIRS Of. 
THE PERSONS. WHO ADOPTED THEM. 


THE ADOPTED $ON AND THE — 5010 or rü INH 
50N WHO ADOPTED HIM, SHALL BE COHEIRS OF THE ESTATE 
BUT,NO AYOBTION BY AMAN WHO nas LEGITIMATE son. THEN 
BORN, ABALL BB NALW 

1x, 4A S{TIZEN, DIE INTESTATE AND LEAVE DAUGHTERS, THE 
NEAREST KINSMEN. WHO MARKY. THEM SHALL IAT an 


ESTAPE. 5. 2 47 uE Dis CHILDLESS, Mis BROTHERS BY THE 
dor g e RA SHALL in un HEIRS, AND THE LEGITIMATE 


8089.9 


35 BROTHERS SHALL SYCCEBD. T0 TRE, $HARS 
or Rail pon Uns, 1 THERE, BE NO BROTHERS, run 

$ISTEAS,.QM pay FATRER'S: E, AD rann OHIHPREN; 
SHALS.. - ISBRRAT. - On FAILURE; Of SISTBAS AND 3 
THE; cou. OM... THE, FATHER'S. SIDE HALL BE Namn N 
THE AAME MANN nur MALES: AND THE ./ CHILDREN 
or WALES - SHALL AB: EAD ALTHOUGH IN;;A" ar. 
MOTER | DEGREE, PROVIDED. , THET: BELONG TO This. IAME 
braven. Ir THERE SR NO Kids of TH Ann 
zun 30 NA THE SECOND COUSEN, THES LET. re ON 


rut MOTHER'S, SIDE, sv GEDOK ESTATE: IN THE SAME | 
2RD&R4, BHOYLD. THSRE B&:NQ MATERNAL KINSMAN, ;WITH= 


IN, THE, DECREE, Ado LIMITED, THE NEAT PATERNAL cab 
MEN SHALL. BE. THE AIs · ern 
Mats o FEMALE BASTARD; BORN AFTER THE ARCHON- 


gun by uu, ; SHALL: SUCCEED. EITHER TO SACRED. on 


CIVIL, RIGBTS- 
„Tue rheciians. made no difference between, the. tranſmiſſion of 
teal and perſonal property, In theſe laws, therefore, the words 


| devije, heir, inberitaace, and the like, are applied both to lands and to 
goods, without: aue reſtrained to * n, N in r we. 


ad * AO: 


0 " bo r nin 


841 101 * > {vw | vo DI S28 


Vo. A r 


,L. u 69 ENGLAND. 4 


rural ee er ee Fall F. Fi rnit 
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2 Taz HISTORY of: ff | 
Inſtitutes, tit. D #i.orrditatibus qua us Tnicfterlo deſarumrur, 
and the two enſuing titles. And again, all this was further 
explained and ſettled by the Novel Conſtitutibns of the ſaid 
Juſtinian, tiled Authentitæ Novell; cap 18. D. Mare 
ditatibus\ a lateſtuto venientibus £5  Agnatorum\ Jurr ſub . 
lato. Therefore omitting the large inquiry into the ſucceſ- 
Gve changes of the Roman law in this particular, I ſhall, only 
ſet don how, according to that Conſtitution; the Roman law 
Rands ſettled therein BJ. 


ann 5h: * $1440% 2% 144M be att 3cu4 Shi. 

I Tie preference bf malcy to" fetiitd Wir h8tatly unk nen to 

Tuch of the laws of Rome as are at preſent ©: Ne ee 

Cum filins have (ſdys the emperor) et- altero fd ne pos 

1 geptiſve exiſtunt, parſter ad hæreditaten av V cπEr, net, qui 

ne graft proximĩor eſt; ulteriotem extludit 4 . W elſe vide- 
locum ſac 


tur, nepotes Heptefre in patris (hi | eters Pari ratione 
net H ee fir ex filio, et ex nepore 1 ifve, 
mul vöchhtur. Et, quia placuit, nepoterneptefte;, filihi'prone. 
tei pres pionepteſve; in patent ſui locum ſuectdere, col enim effe 
#4 Num oſt j non in c pita, ſed in ſtirpes, hæretlitatcm MAT; ut fflius 
4 tpartesdinidiant hereditatis Wabeaty et ex ute Hl dad pur 
«4 nepotes akerwm dimidiam. Item, fi. ex dus but is nepotes fieps 
*: teſve exiſtant, ex altero unu aut duo forts, e aher tres a qua: 
4 tnor, ud unum aut duosdimidia pars portineat, ad tres vel quatuot 
% Alterna dimidia. Inſt, lih. 3. t. 4 G 1 mr 
Item exduobus filih ] By the civil law, repreſentation takes Bet 

in inſuitum in the right line deſcending y and- therefore it follows, 
according to that law, thyit when any perſon diesy leading grund- 

children-by ſons of daughters; who died in His Hertime, ſudh grind: 
children, though equal in degree and unequal in their number, in 
regard of their reſpective Kock s, will divide che eſtate of their grund- 
father per ftirper, i. e. accvrdiig tòõ their ſtos ka for example, Thrive 
dies worth nine hundred aurei, and inteſtate, leaving oy . 
Mildren by three ſons, already dend, —e. B. three grindchilfen 

by one fon, fire by another, and fix by another; then edel of tet 

elaſſes of grandchildren would be-imtithed't6%a chifY'y" that i, to thre; 

hundred aurei, no regard being pad to thirdlnE n which there were 

moſt perſons. In hoe caſu, (ſays Vinnius) maxime eonſÞicta'eft vis 

reprzſentationis; licet enim omnes hic pari gradu im, ut proprio 

ſinguli jure ſuccedere poſſe videantur, tamen poſtquam ſemel placuit, 

nepotes in locum patris ſui demortui, aliave ratione exuti jdre ſui be- 

re dis, ſuccedere, non debuit hoc jus ex accidenti aliquo variari, 
nepotes ex diverſis filiis et numero inæquales, ceu en 


Pluribus 
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pluribus ex Hac vel illa ſtir pe eoncurrentes, in capita hæreditatem d. 
viderent Cod. 6. U 38. l. a. Quare fic in univerſum reste definie. 
mus, defcendentes ex maſtulis omnes, qui ſunt diverſirum ſtirpium 
quantumvis ejuſdem omnes gradus, in ſtirpes, non in capita, ſuccedere. 
The ſucceſſion to the eſtates of inteſtates, was one of the moſt 
uncertain points of the Roman law. Even the diſtribution whicti 
had for ſome time prevailed, took different turn; and even that whils 
the emperor was compiling his body of law ; for the ſyſtem of the 
Novels (the CXVIII. particularly) defears the doctrine laid down in 
ſeveral of the titles of the Third Book of the Inſtitutes, where the 
int was cofifidered, and meant to be eſtabliſhed. With the Novels; 
node it ſettled, and the great rule of ſucceſſion among the Ro- 
mans, quoad deſcendants; is comprized iti theſe few reflections: 
that deſccndants, while they laſted, ſhould exclude all other relationg 


whatſoever; hat there ſhould be no reſpect had to primogeniture ; 
nor any preference in regard to ſex j——that there ſhould be no ex- 


cluſion, even of the moſt remote degree: : and laſtly, that the eſtate of 
the inteſtate ſhould make ſo many general ſhates, as there ſhould be 
diſtinct heads, i in his immediate deſcendants. 

Hence it is obvious that inheritances could never revert, or be 
thrown upwards (inter aſcendentes), nor be turned afide (inter col- 
laterales), ſo long as any were to be found in the line of deſcendants 
in iim . For the principle upon which this ſucceffion reſted, was 
che fu repræſentationii, which cannot be fairly or reaſonably imagined 


in any other line than iu that to which we give exiſtence. There is 


ſomething of ſucceſſive in the idea of repreſentation; ſomething which 
looks like keeping up an order or à ſeries; and though to brothers it 
may be applied in ſome ſenſe, to fathers and grandfathers it cin be 
applied in little or none. 

The diſregard of ſex and primogeniture, in which theſe people 
differed from moſt others, as well before as after them, are of ſo ar- 
bitrary a conſideration, that littte remains to be obſerved upon that 
diſpoſition. But natural equity has a great ſhare in the two laſt, and 
calls for ſome regard. 

That deſcendants of the fecond, third, or fourth degree mould be 
raiſed toa kind of level with thoſe of the firſt, and not ſtand excluded, 


even while ſome of the firſt remain and that children of a remote de- 


ſcent ſhould inherit along with the ntimedice one; is agreeahle to truth 
ind juſtice. The grandchildren; &c. of Sempronius by a ſou that is gone, 
ſtand to Sempronius in the place of that ſon; They would have had 


their ſhares through that father; if he had lived; and repreſent him 


therefore; or ſucceed to his rights, now he is reitioved. And hence, 
becauſe many children may ſucceed into one father's rights, it follows 


that the jus repraeſentdtionis; which tranſmits the eſtate of Sempronius 


to his immediate deſcendants, ſhall undergo a conſiderable alteration i in 


thoſe deſcents or generations that follow after. Though Sempro- 
G4 nius 


1 
. .- 3 2 
* _ 


* 
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| DnscswTs or ſucceſſions from any perſon are of three 
kinds, viz. Firſt, in the deſcending line. Secondly, the aſoend- 
ing line. Thirdly, the collateral line; and this latter is 


nius may be repreſented by any number of children indifferently, and 
his eſtate cut into ſo many ſhares accordingly, yet will each of thoſe 
children be repreſented by their whole families; not by ſo many 
diſtin& heads of children, as Sempronius was, but by all their children 
collectively (let their number be what it will) laying as it were, their 
heads together to form one common ſtock : for all thoſe grandchil. 
dren gregatim, have that right in common, not ſeparate to each, which 
their father had to himſelf. And this is called /ucce/fio int flirpes ; the 


. bother, when all ſhare alike, /z capita. Thus in the ſcheme, 
. * 
| A. 
— * * 
„ 
— — 
D. E. 


the eftate of Sempronius (A.) will be divided into two equal parts, 
and B. and C. will each be heirs er /emifſe. But ſuppoſing that 
C. is gone before his father, then ſhall B. ſtill be b,cres ex /emifſe, and 
D. and E. ex quadrante; each. Or put the caſe . 
| A 8 
B. 88 
* D. E. G 
N N — — ' 


, F. G. H. 


that C. and D. ſhould each be gone, and P. be repreſented by 
5. G. and H. then will B. as before, be heres ex ſemiſſe; E. ex gua- 
drante ; aud F. G. and H. will ſucceed each of them ex uncia. Or put 
the caſe that E. is dead without iſſue alſo, then will F. G. and H. be 
each of them, hæres ex ſertante. Taylor's Elements of the Civil 
Law, 338. As to the doctrine reſpecting aſcendants and collate- 
rals, ſee Id. 539 to 344. See alſo Domat's Civil Law, part 2. lib. 2, 
tit. 1, 2, 3. And in general as to the right of property, inheritance, 
and ſucceffion, and civil degrees of kindred among the Romans, ſee 
S «+ Gib. Hiſt. $ v. oct. 70. x 1 5 
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eicher u AGNAT0S A PARFE PATRIS j or, IN COGNATOS 
A PARTE MATR1sS [C]. 


Figsr, in the deſcending line, theſe rules are by the Roman 
law directed, viz, 


Fnsr, the deſcending line, whether male or female, whe- 
ther immediate or remote, takes place; and prevents the 
defcent or ſucceſſion, _—_ or collateral, in infinitum. | 


SECONDLY, the remote deſcents of the deſcending line 
ſucceed id STIRPEM,—i, e. in that right which the parent 
SHOULD HAVE HAD. 


dez; 9 autem agnati, /a ) cognati per virills PTE cognationery 
conjuncti, -quaſi a patre cognati: veluti frater ex eodem patre natus, 
fratris filius, nepoſve ex eo: item patruus et patrui filius, nepoſve ex 
eo: at, qui per fœminini ſexus perſonas cognatione junguntur, agnatj 
non ſunt, ſed alias naturali jure cognati. Itaque amitz tuæ filius non 
eſt tibi agnatus, ſed cognatus: et invicem tu illi eodem jure conjun- 
geris: quia, qui ex ea naſcuntur, patris non matris, familiam ſequun- 
tur. Inſt. lib. 1. tit. 15. $ 1. | 

Sunt autem agnati, cognati per virilis ſexus perſonas cognatione 
conjuncti, quaſi a patre conati (4), Iraque ex eodem patre nati 


fratres, agnati ſibi ſunt z qui et conſanguinei vocantur; nec requiri- 


tur, an etiam eandem matrem habuerint. Item patruus fratris falia, 
et invicem is illi, agnatus eſt. Eodem numero ſunt fratres patrueles, 
id eſt, qui ex duobus fratribus procreati ſunt, qui etiam conſobrini /c ) 
vocantur. Qua ratione etiam ad plures gradus agnationis pervenirg 
poterimus, li etiam, qui poſt mortem patris naſcuntur, jura conſan. 
Suinitgtis nanciſcuntur, Non tamen omnibus ſimul agnatis dat lex hg. 
reditatem ; ſed iis qui tune proximiore gradu ſunt, cum certum eſſe 


ceperit, aliquem inteſtat um decefſifie, Inſt. lib. 3. tit. 2. f 1. and 


ſee Taylor's Elem. 314. 
(a) The diſtinction betyreen the ag- © tur vel capitis diminutione jura age 

var and cognati, is entirely taken away 4 nationis amiſerunt. 

by juſtinian. Nov, 118. cap. 4 8. (c) Conſobrini] Fer abufonem 


b) A patre conati] © cognatior © fic dicti; conſobrini enim proprie 


by „ namen generale; ſed non tantum „ ſunt, qui ex duabus ſororibus nati 

generale; plerumque autem ſpeciale « ſunt; ita dicti, quaf coniprorini. 
** eſt, et proprium eorum, qui vel per Theoph. . W 
ſęminei ſgxus perſonas conjungun- 


G 3 | Türapr x, 


. * | 


$6 a ür Hi$TORY or vun ny 
_ TzmisDLy, this deſcent, or ſucceflion, ts EQUAL in all che 
daughters, all the ſons, and all the ſons and daughters, WiTH- 

QUT PREFERRING THE MALE BEFORE THE FEMALE,— 
So that if the common anceſtor had three ſons, and three 
daughters, EACH of them HAD A 81XTH PART, And if 
one of them had died in the life of the father, having three 
ſons and three daughters, the ſixth part that belonged ro 
THAT PARTY, ſhould have been diyided EQUALLY RETWEEY 
Nis or her ſix chiDazx. And ſo in  infinitum i in the de- 
ſcending line. | 


* Syconpu.r, inthe aſcending line, there are theſe to rules 


Viz, | 


FigsT, if the ſon dies w1THoUT 1s$DE, or any deſcending 
from him, havinga father and a mother living; 3 BOTH OF THEM 
SHALL EQUALLY SYUCCEED to the ſon, and 2 others 
of the collateral line, except brothers and ſiſters. And if 
only a father, or caly a mother, he or ſhe ſhall ſucceed Mane, 


SECONDLY, but if the deceaſed leaves a father and a mo- 
ther, WITH A BROTHER AND A SISTER, e utri iſque parenti- 
bus conjuntti, they all four ſhall EQUALLY SUCCEED to the 
fons by equal parts, without en of the males, | 


TrrgpLy, in the collateral line, i. e, where the FE 
dies WITHOUT father or mother, ſon or daughter, or any de- 
ſeending from them 1N THE — — rules are 
theſe, VIZ, 


Figs, the brothers and Glen EX UTRISQUE. PARENTI- 
BUS CONJUNCTI, and the IMMEDIATE children of them, ſhall 
acceed EQUALLY, without preference of either ſex; and 
the children from them ſhall ſucceed 1N STIRPES,—Agif there 
be 2 brother and * and the ſiſter dies in the life of the 
deſcendant, 
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deſcendant, leaving one or more children, all ſuch children 
ſhall-ſucceed u TE Morzg ry that $HOULD/ HAVE” come to 
den crore og pare rite 34 3. 2 


r but if there be No enen; or fiſters, EX 
UTRISQUE PARENTIBUsS CONJUNCT1, nor any of their im- 
mediate children, then the brothers and ſiſters of the HAL 
blood, and their immediate children, ſhall ſucceed 1 $T1RPES 
a the ENGINE any ee to the male, 


THIRDLY, but if there be no brothers or fifters' of the 
whole, or half blood, nar any of their immediate children 
for the grandchildren are not provided fot by the law—then 
the NEXT KINDRED are called to the inheritance, 105 : 

[Bur, by the author's leave, 12 a preceding Editor] I 
think the grandchildren are imp edly provided for, as they 
ſucceed their father or mother jure repræſentationis. * 


FourTHLyY, and if the next kindred be in an EQUAL de- 
gree, whether on the part of the father, as AGNATH, or on the 
part of the mother, as coGNAT1, then they are EQUALLY 
called to the inheritance, and ſucceed i ern wad * 
IN $TIRPES, 


'Tavs far of the ſettled laws of the Jews, Greeks, ind 
Romans. But the particular, or municipal laws and cuſtoms 


of almoſt eyery country derogate from thoſe laws, and de 
ſucceſſions i in a mug different way. For inſtance, 


Wan of Lombardy, according to which the rules 
of the feuds, both in their deſcents and in other things, are 


auch decke their deſcen e in e 
vis, 
| G 4 Tete 


Tus HISTORY.:or ru 
LTeges Feudarum, lib. I. tit. 1. If a feud be granted ta one 
hpther,: -who dies without iſſue, it deſcends vox to his other 


brother, UNLESS IT BE $PECIALLY- PROVIDED FOR IN THE, 


FIRST INFEUDATION. If the donee dies, having iſſue ſons 
and daughters, it deſcends pwLy To THE 80xg.—Whereas by 
the Roman law, it deſcends to both. The brother ſucceeds 
not to the brother, unleſs ſpecially provided for. Bid. tit. 50, 
The aſcendants ſucceed NoT, but only the deſcendants. 
Neither does a daughter (c) ſucceed x81 EX PACTO, VEL 
N1S1 SIT FEODUM FOEMINEUM n , 


JR 4 Ir 


4 


(e) It was one reaſon given in tia enghor non FEES But fee 
the feudal law, for the excluſion Blac. Com. 2 v. 214. and Sulliv. 
oh daughters, quia filig ſervi- Lect. xiv. 

* 

j As to the deſcent of inheritances by the feudal law, it ml not 
be unproven in the firſt pla, to obſerve, that feuds, fiefs, or fees, 
were orfginally precarious,/and held at the will of the lord (a) 

A precarious tenure during pleaſure, was not ſpfficient to ſatisfy 


' thoſe who held it; to attach theni therefore to their ſuperior lord, 


© they ſoon obtained the certainty of them for one year (5), and after- 


wards for hfe (c): butthough feuds were not then hereditary, you the 
vaſlals of feudal tenants were called nativi, as if born ſuch ; 

was unuſual, and, whenever done, was thought hard, to prey the 

heir of the former feudatory, provided he was of ability to do the 


ferviceaof the fast, nd the lord badoo juſt objeRion againſt him (ﬆ) 


() Antiquiffimo tempore fic erat 
in dominorum poteſtate connexum, ut 
quando vellent, poſſent auferre rem in 
9 aſc datam. Feud. lib. 2. tit. 

'Statim ab initio ofiginis Nuderum 
— congtedentis poteſtate 
fuit, feudum conceſſum quandocunque 
vellet precurli inſtar, revocare. Han- 


neton de jure feud. 149. Jorg. Treat. 


of Gav, 108. Innumerable prodfs 
might be added to thoſe produced in 
Eſprit qu Loix, 1. 30. c. 16. and by 
Du Cange voc. beriefichim & "ftiidum. 


- + (4) Poſten vero eo venthm ct ut 


per annum tantum firmitatem habe- 
vent: Feud!- Ab. . tit. 1. ende 
uſu inolevit ut per annum integrum 


vere. Crag. de jure feud, 20, 21 


feudum ſemel conceſſum 
haberet. — Ar jare tout. 139: 


(c) Deinde ſtatutum eſt ut uſq; ad 
vitam fidelis produceretur. Feud, lib. 
1. tit. 1. Poſtea vero eo ventum eſt, 


ut ad recipientis vitam perduraret. 
Hanneton de jure =— 139. Du 


Cange produces ſeveralquotations from 


angient charters and chronicles in proog 
of this. Gloff; voc. beneficium, 

(4) Licet hereditaria ſucceſſio tum 
non erat in feudis, nativi tamen hi 
tenentes dicebantur ut apud nds hodie, 
quos niſi juſta oſferiſæ cauſa preceſſe- 
rit, et ad ſerviendum non ſufficerent, 
durumm erat a ſuis paſſeffionibus remo: 


* 
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I we come nearer home, to the laws of Normandy, lands 
there are of two kinds, via. PARTIBLE, and NOT PARTIBLE, 


The 


Rut though the lord did not re move the heir from the ferd, yet it is not 
likely that he ſucceeded abſolutely as of courſe ; but that he paid a 
fine, or made ſome acknowledgment, in the nature of reef, (e) for 
the removal of the feud ; and though that was originally made in ordet 
to ſecure the ſucceſſion, which was then, in every ſenſe of the expreſ- 
ſion, at the will of the lord; yet it was continued even after fexds 
became hereditary J), and js well known at this day (though by 
ſeveral narges) in moſt countries. | 
Feuds were afterwards extended beyond the life of the firſt vaſſal, 
or feudal tenant, to his ſons or ſome one of them, whom the. lord ſhould 
name ( 2); but in ſuch caſe the feudal donation (5} was not extended 


(c Relevium eft prefiatio here- 
dum, qui quum veteri jure feudali non 
poterant ſuccedere in feudis, caducam, 
et incertam hereditatem relevabant, 
ſoluta ſumma vel pecunize vel aliarum 
rerum pro diverũtate feudorum. — 
Schilt. Cod. de bonis laudemialibus, 

. $2. According to Hotoman, re- 
levium dicitur honorarium, quod novus 
vaſallus patrono introitus cauſa largitur, 
quaſi morte alterius, vel alio quo caſu 
feudum ceciderit, quod jam a novo 
ſyblevetur. Hot, de verb. feudal. et 


Gloff, ad N. Scriptores ag verb. rele- 


"F) Thus in Germany, the old. 


acknowledgment was continued by an 
expreſs proviſion in the conſtitution, 
by which ſeuds were made hereditary, 
viz. Servato uſu majorum valvaſorum 
in dandis equis et armis ſuis ſenioribus. 
Vide Feud, lib. 1. tit. 1. et Leges 
Longobardl: lib. 3. tit. 8 ſect. 4. 


' (g) Sie progreſſum eſt ut ad filios 


devenitet, in quem (ſcilt.) dommus hoc 
vellet beneficium confirmare. Feud. 
lib. 1. tit. 1. Proindeque receptum 
ut ad eos vaſalli filios quibus id beneficii 
feudi dominos conceflifſet devenirer, et 
poſtmodum temporis tractu inductum 
eſt ut ad omnes vaſalli filios maſculos 
inteitata ſeudi ſucceſſio æqualiter perti 


peat. Hanneton de jure feud. 13% 


$chilt, Cod. de nat. ſucc. feud. capt 3. 
$ 5. They were rendered heredi 


- firſt in the direct line - then in the col- 


and at laſt in the female line. 
Longob. I. 3. tit. 8. Du 

(5) Though the feudiſts have gene- 

rally confidered feuds as mere dona- 


tions, yet Mr. Sormner (Treat. of Gav. 
11.) ſays, that the feudal grant, W 


reſpect of the incident ſervices, is im- 
properly calied a donation, being but 
feadalis domiſſie, i. e. a demiſe in fee; 
but ſtill the feudiſts properly enough 
called it a dynation. Firit, becauſe is 
was not originally ſuppoſed to be made 
for any immediate or contracted equi- 
valent; and the ſervices were 

conſequents of the relation ariſing from 
the feud or the general feudal policy, 
than immediate returns, in conſidera- 
tion of the feud of benefit cor 

by the lord; and thus Grotius muſt 
be underſtood, when he ſays (in his 
treatiſe De jure Belli et Pacis, lib. 2. 
cap. 12. ſect. 5.) that in feudali con- 
traftu rei feud tis conceſfio bundficiuem. 


- 


eft, pattio autem militaths opere pu 


tutela oft, facio ut fatias.'" Secondly 
—— the free ch6ice 
of his vaſſal, and conferred the feud on 
whom he pleaſed, and the ſervices of 
the feyd were not. ſo much calculate 


[ 
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like, which are much af the nature of our ſocage lands ; theſe 


"= nbd the words by any preſ umed intent, but was Aude ſtrictly 93 
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 liry, that Charles Martel firſt introduced the practice of t 


inſomuch that if the donation was to a man and his ſons, all the ſons 
fucceeded in capita; and if one of them died, his part did not deſcend 
to his children, or ſurvive to his brothers, but returned to the lord (44. 
The reaſon for fuch a reſtriction in the mode of deſcent, ſhould ſeem 
10 be, that as the perſonal ability of the feudatory to perform the 
duties of the fief was the motive of the grant, added to the obligation 
under which his fealty laid him to edueate his offspring in a full ſenſe 
of obedience to his lord, and with fit qualifications for his ſervice in 
war- that, therefore, the fief was not permitted to go to the collateral 
relations of the firſt feudatory, whom he could not bind by his acts, 
and over whoſe education he had no influence. Though, therefore, it 
is evident, that where, in the original grant, there were no particular 
directions to guide the deſcent, the deſcendants ef the firſt acquirer, 
and none others, were admitted, yet if it was not otherwiſe particularly 
expreſſed, the collaterals ſucceeded ; becauſe, as it is conceiyed, the 
merit of their blood was part of the conſideration z, not ſo properly in 
the right of heirs, as by way of remainder, under the wh gn charter 
of grant. 'Dalyym. on Feud. Prop. c. 5. ſ. 1. 
It is no eaſy matter to fix the preciſe time when each of thefe 
changes took place. M. VP Ab. Mably conjectures, with ſome probabi- 
the grants 
for life—Obſeryat. tom. 3. p. 103, 260; and that Louis le Debonnaire 
was among the firſt who rendered them hereditary, is evident from 
the authorities to which he refers; Id. 429. Mabillon however has 
publiſhed a placitum of Louis le Debannaire, A. D. 860. by which it 
appears, that he ſtill continued to grant them only during life. De Re 


for the particular advantage of the lord, cylo ali aftringit; vinculum enim hoc 


as for the defence of the community 


united under a feudal policy; the 


preference given, and intereſt moving 
from the lord, was a benefit conferred 
in => a manner, that, in reſpect to 
the lord, it might very well be called a 
donation : et licet, ſays Crag. (de jure 
teud. 4.) ſcuda alter hodie comparen- 
tur, intervenente ſæpiſſimè pretio, 2 
alia re pro pretio denominatio tamen fit 
ab eo quod præ valet. Et quanquam 
pretio interveniente, tamen juſtum 


pretium nunquam numeraſſe præſu- 


mitur, qui ſe üdebtatis et obſe quu vin- 


obſequii pro parte pretii eſt: itaque 
feudum liberum et gratuitam dona - 
tionem de finimus ad illud quod fieri 
debet attendentes, non ad id q 
hoc corrupto ſæculo rh An 
homines in uſu frequenti videmus. 
(i) Feudum ex ſua natura eſt ſpecics 
quædam dominationis, et 4 quum eſt 
ut omnes donationes ſint ſtricti j juris, 
ne quis plus donaſſe preſumatur, 
quam in donatione expreſſerit, Crag. 
de jure feud. 30. 


(2) Crag. n 21, 22. 
Diplomaties, 
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geſeend to ALL the ſons, ox, to all the daughters, Lands nop 
partible, are FIEFS AND DIGNITIZS. They deſcend to the 
heh | ELDEST 


: a 


ens D id u 88127 2 
4 . 6. p. 353- In the year 889, Odo king of France granted 
ids to Ricabodo. facli ſuo juri beneficiariogt frucvario, dyri eee 
life, and if he ſhould die, and a ſon mould be born to ſurvive im, that 
right was to cominue during the life of his fon, Mabillon ut ſupra, 
« $56. , This yas an. intermediate ſtep between ſiefs merely durin 
life, and fiefs hereditary ro perperuity: While they continued under 
the-firſt form, and were held only during pleaſure, he who granted 
them not only exerciſed the domi or prerogative of ſu perior lor. 
For retained the property, giving his vaſſal only the a/ufrad, But un- 
er the latter form, when they became hereditary, although the f 
lawyers continued to define a fief agreeably to its origina nature, yer 
the property, in effect, was taken our of the hands of the ſuperior lord, 
d lodged in thoſe of the vaſſal. 7 n 
In proceſs of time, grandchildren ſueceeded to ſons, and brothers to 
brothers (7), if the feud was antiquum aut paternum, that is, not newly 
purchaſed, but came to the brother by deſcent from his father ; but if 
the feud was what the feudiſts called novum, that is, newly purchaſed 
or acquired by a brother, a brother was not permitted to ſucceed tolit, 
unleſs it was by virtue of an expreſs proviſion in the conſtitution of 
the feud (nh). 5 Er 
At length, however, not only deſcendants in the direct line ſi | 
in infinitum, but collaterals alſo, without regard to their degree, pro. 
yided they were deſcended from, and were of the blood of the firs 
feudatory (u). See an excellent book on this ſubject, „An In. 
troduction to the Law of Tenures,” written by fir Martin Wright, 
Alſo the firſt volume of the Hiſtory of the Emperor Charles the Fifth, 
by Dr, Robertſon, Each of theſe books in a clear, and the latter in 


an elegant manner, deduces the origin, and elucidates the principles 


he 
£7.49 G 


* 


() Poſtremo vero lege a Conrado 
impe promulgata (Feud. lib. 5. 
tit. 1. ad nepotes ex filiis maſculis 
oc ipſum productum fuit. Hanneton 

jure feud. 139, 140. Cum vero 
Conradus Romam proficiſceretur pe- 
titum eſt a fidelibus, qui in ejus erant 
ſervitio, ut lege ab eo promulgata, hoc 
etiam ad nepotes ex filioproducere dig- 
naretur, et ut frater fratti fine legiti- 
mo hærede defuncto in beneficio quod 
eorum patris fuit, ſuecedat. Feud. lib. 
1. tit. 1. 19. lib. 5. tit. 1. Spelm. 
Poſthumous Treatiſe of Feuds, 4. 
Crag. de jure teud. 21, 22. 


(m) Feud. lib. 1. tit. 1. 8, 14. 20. 
lib. 2. tit. 12, 90.—Crag. de jure 
fe ud. 22, 163, 242. : 

(%) Tandem factum eſt ut feuda 
non ſolum ad deſcendentes in perpe- 
tuum traniirent, fed etiam ut ad col 
laterales, qui ex primo vaſallo de- 
ſcendebant, in infinitum continuaren- 
tur. Crag. de jure feud. aa, 50, 242, 
243, 244. Feud, lib..4. tit. x. Schilt. 
de nat. ſucceſſion. cap. 1. ſet. $. 
Spelm. Poſthum. Treatiſe of Feuds; 
4» 5- Zafius in uſus feud, 46, 
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SEDEST-80N, and not to all the ſons; but if there be wo ſans, 
„ e ee ee . 


Tax rlesanddireQions of their deſcnts ae as follow, vis" 


„Per, for wank of 3 or nephews, it deſcends to the 
aughters; if there / be no ſons or daughters, or deſcendants 
from them, it goes to brothers; and for want of brothers, to 
filters z—oþſerving, as before, the difference þetween lands 
| partible and not partible.— And accordingly the deſcent runs 
io the poſterity of brothers To THE SEVENTH DEGREE, If 
there be no brothers, nor liſters, nor any deſcendants from, 


of the feudal ſyſtem. To theſe may be added Black done tract on 
the Law of Defcents. Mr. Hume, in his Hiſtory of England, has 
Tae but ingeniouſly, touched the ſudject. Gilbert's treatiſe upon 

enures, and Dalrymple's Effay on Feudal Property, deſerve atten- 
den- There is a}fo an ingenious © Difcourſe concerning the Law of 
« Jnhernances i in Fee Simple,” written by Mr. R. Robinfon,— 
Though it cannot be denied, but this © Diſcourſe” places the author i in 
2 very reſpectable point of view; yet it muſt be confeſſed, that by 
artending/rv0 much to a favourite ſyſtem, he is leſs intelligible than 
etherwiſe he would have been. —Sullivan' g 66 Lectures on the Feudal 
L, and the Conſtitutidn and Laws of England,“ is a publication 
of merit, from hence may de derived much neceſſkry infor marion. 
ich theſe valuable writings, F would recommend a very inge - 
niaus and laborious chart, publiſhed dy the late Mr. Fearne.—— 
He files is * An Hiſtorical Legi-graphical Chart of Landed Pro- 
perty in England, from the timie of the Sakons;“ the manifeſt 
intent of it being . to diſtinguiſh in a manner immediately obvious to 
*+ fight, the ſeveral} tenures, as welk as the mode of defcent, an4 
Y powers of alienation of lands in England, with. the ſeveraFltera, 


tions they have incurred during a courfe of more than years.“ 
As ro the preference of the eldeſt fon to the feud, fee right's 
Ten. 17:.——And hy males were preferred to females, Id. 170, and 


Sullix. Lect- aiv. And as to the excluſion of- the father from any 
poſſibility of {ucceeding to the ſon's mhcrirance, as ſuch, ſee Wright's 
Jen. 150. and Blac. Com. z v. 212. It is ſome w at fingular, that in 
rracing the great tines of rhe Mexican conſtizurion, an image of feudal 
policy in its moſt rigid ferm, riſes to view . Its ſpixit and pripciples 
cem to have operated in the new world, in the ſame manner as in 
the ancient, i. Robert. Hit. Amer. av. 280. 
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them WITHIN. the ſeventh degree, IT DESCENDS TO: THE 
FATHER ;, and if the father be drad, then to the. uncles and 
aunts, and their poſterity (as above i is ſald in the caſe of bro- 
chers and liſters); amd if chere b be vone, then . weer 


80 that, according do their law, the father i is /208TPoNpD 
to the brother and ſiſter, and their iſſues, but i is PREFERRED 
before the uncle. According to the Jewiſh Iaw, the father is 

before the brother ;—by the Roman law, he ſucceeds 
_ together equally with the brother; — but by the Englith law, 
the father Ar take from his ſon by an IMMEDIATE 


deſcent, but may take As HEIR To HIS BROTHER, who was 


heir to his ſon by « — deſcent. hk 
ho 3 
SeconDLy, if lands deſcended from the part of the aka 
they could never reſort, by a deſcent, to the line of the mother: 
But in caſe of purchaſes BY THE so who died without iſſue; 
for want of heirs of the part of the father, it deſcended to the 
heirs of the part of the mother, according to the law of 
Tan pi v, the ſon of the EL DE ſon, who died ity the life 
of the father, is preferred before a voux Ex ſon, SURVIVING 
his father, as the law ſtands Es SO Were a 


Wee eee 435700. 

AAA $4 1% 
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F runes EIA by the civil nas; ar 3 
parente conjuntts præſeruntur fratribus conſanguineis tanttat 


vel uterinis yet it ſhould ſeem * the Coutumier of Nor- 


©. 1 6. Blac, Com. vol. 239. - Swlliv. Lag. —_y_ 


$1.7 C4 : CA&ho7? j i 2074: 2 Ib! IT) 


— 


K Tut HISTORY or fur 
mund, —ratrer N el er codem_pithh fell dit 
nutre, hall take by deſeent, together with the brothers, 28 
UTROQUE ConJuNcT1, upon the death of any ſuch brothers. 
But gere hereof, for this ſeems a miſtake. For, as take it; 
the half blood n1nBktRs THE DESCENT between brothers and 
QA ATT EY of 19G 499i TH (1 


ut : ' 2 * 
14 a * 90 


eee TR Sith 28 SHES 
SixTHLY, LErRosY was amongſt them an impediment of 
ſucceſſion. But then it ſeems it ought” to be firſt ſolemnly 
2 * 11. * We — uy” g - 44 . Y rr. : 
adjudged ſo by the ſentence of the Church. - 
* 4 Nee 5 8 . 64 1 „ 10 * 138 «og 

_—_ 037 M4 QT 1 1 7 * be 1 RI 
Upon all this, and much more that might be obſerved upon 
the cuſtoms of ſeveral countries, it appears, that the rules of 
ſucceffions, or hereditary tranſmiſſions, have been various in 
leveral countries, according to their various laws, cuſtoms, 
and ufages. 1 81 BY OE An YU PIR 1g & 


1603 dy$8372}-2 21 1 DW, 90] Woe 5, * 10? ; 
: AnD now, aſter this brief ſurvey of the laws and cuſtoms 
of other countries, I come to the laws and uſages of Englandin 
relation to deſcents; and the growth that thoſe cuſtoms have 
ſucceſſively,had, and whereunto they are nowarrived, 


— 1 * { 3 s & i %» 


Fist, touching bereditary ſucceſſions :, It ſeems, that 
according to the ancient Britiſh laws, the eldeſt fon inherited 
THEIR EARIDOMS AND BARONIES; for they had great 
dighities and juriſdictions annexed to them, and Were in nature 
of principalities; but that their oRDINARY TkEERoL ns 
deſcended to ALL their ſons. And this cuſtom they carried 
with them into Wales, whither they were driven. This 
; by oͤtatutum Walke, 12 E. J. and which runs thus; 


VIE 


Arran ufitatum eft in Wallia quam in Anglia quoad 
« ſucceſſionem hæreditatis; eo quod hæreditas partibilis eſt 
er cc inter 


» aj 
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t inter hizredes-rnaſculds; & a tempore cujus tion eztitrie 
1 memolia peftibilis extitit. | Domiths rex non viitt quod 
eonſuetudo illa abrogetur; ſed quod hzteditates femaneant 
. t pardbiles, inter eonſimiles heeredes, ſicut eſſe conſueverunt; 
« '& flat partitio Illius ficut fieri coſuevit. Hoc Excepts bal. 
« tardi non habeant de Evtets herreditates & etiant quod non 
babes Kaen eum legltünfs nee fine e (6) 
tttioh ent GEMATE ie 
een three things a are TY Viz. Fit, that 
* Ul time, the Hereditary ſucceflion of "the eldelt ſon was 
then xNOWN to be the common and uſual law in En 2 
Secondly, that the fucceſioti of all the Tons was the 
CYSTQMARY la. among the. Britiſh in Wales, which by 
| this ſtatute was 'continyed to chem. Thirdly, chat before 
this time, baſtards were admitted to inherit in Wales, as wal 
as the legitimate children; which cuſtom is thereby abrogated. 


And although we have but few evidences touching the Britiſh 
laws before their expulſion hence into Wales, yet” this Uſage 


in Wales, ſeetus ſuſficiently to s n techaxe bonn the 
ancient vt Bri low . | * gat, i 


s OTOT 


o 
* my k 9 - * = ' 
wits of 14 n i 11 N. 10 


2 g! 9) Videume,cap'. a and gt [BJ 0» eral M2: „ 
181. els ” : 


{BJ 10 this Selen Britih states, werb the Whole tithes F tlie 
people couſiſted u xheir Kerds, the laws of ſucceſſion were few und 
Smples the cuti be of the deceaſed were divided equally amoug lis ſatis 
Ino ſons, amöng his daughters; and if he left ug children, aottg tit 
fleareft retutions.” 'Phis way 4110 the rule” df fiiece ſign, At@ond the an- 
cent Germans. hefe nations ſectu to haye had no jden © of tlie rights 
of prirzogenittirt,' or 1 ade the eldeſt ſon had any title to a larger ſhare 
of his father fc s han the yin geſt (a). This rufe of ivifon 
was ſo iriviolably bbfervtaty dt "Germans, and p oba ly by the Bri- 


tons, that the father. by tits wilt, oõud n make aüyôther diſtridution. 
The laws of ſucceſſion were much the ſame in thoſe Britiſh States 
where the lands as, divided and cultixvated. The lands did not 


o but were equally divided among Aa fons ; 


bia? 52 Tit. de Mor. German. c. 20. 


| Erſceud to the eden 


and 


| 85 Due n ot tut 


8 as, to the times of eee 55 
their laws, collected by Brompton and Lambard, ſpeak not 
much concerning the courſe of deſcents. 8 
COMMONLY deſcents, of their om RA lands at leaſtz 


_ fxcept baronies and royal inheritances, deſoended allo 0 An 


the food {/ +, For amongſt the laws of king Canutus, in 


(6), is this law, viz. N* 68. ( give quis in · 
& curia live morte repentina fuerit inteſtato mortuus, domi- 


© nus F (præter eam quæ 
| & jute. debehur here 95 nome) ſibi aſſumitot Verum eas 


+0; 


-t5 Black tone an. chat the. * cm which Pro 
Danes feem ro have made 1 no diſ- tranſeribed. Bl AC. Com. 2 v. 
tinckion of ſexes,” but to have ad- 213. Hale ſüys the ſame in Hit 
mitted all the children at once to f fourth obſervation, on b 


os des 1 cet er (s) 0, 1223s 143% 
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A eee n 
. the Druids, mba law or cuſtom. (which was —_—— known by 
ihe name of Gavelkind) was obſerved for poſterit 

bf the ancient Britons (5). It appears plainly in ss of Hoe 

Dha, king of Wales in the roth century: At that time, indeed: tile 
clergy were labouring hard to introduce the doctrine of the common 
law, which favoured the right of primogeniture ; ; but the municipal 
laws of Wales were ſtill in favour of the ancient cuſtom. By the 
_ eccleſiaſtical law none ſucceed.to the father i in his eſtate, but his eldeſt 
fon, lawfully begotten. By the laws of Hoel Dha, it is decreed, that 
the youngeſt ſhall have an equal ſhare of the eſtaterwith'the elde ſt [c). 
Nay, in other parts of theſe laws, which ſettle ahe manner in Which 
eſtates were to be divided, it appears that the youngeſt ſon v | 
fayouftd than the eldeſt, 'of any of his brothers When the beg 
« thers have divided their father's eftate amongſt them, the youngeſt 
„brother ſhall have the beſt houſe, with all the offige houſes ; the 
40 implements of buſBagdry, his father's kettle, his ax for cutting 
« wood,* and his knife. ' Theſe three Taft things the Father caunor 
give away by gift, nor leave by his laſt will to any but his youngeſt 
« ſon 3. and if they are pledged, they wm, be redeemed” * 4 


b naar alen (4) Ibid. L. xx. c. . — 
on "Wall," . . 7. nib — 
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Fer, Gat the wi hd ea wall e- . 


21573. 269 * ix ,58 10'S ee ene denne 


there then ſcenied to be little differciice detweta hade and” 

joods : for this law makes wo didnt 455 4.6 | 4 
Taler Kat thits 1 kin er Eiben right of ficeels 

ſion, with reference. do proximity and remotenels of bloody or 


. , * 
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tween males and ſemales, 
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WiLL, us well lande dd goods; «which uſage" fems eo bag 
obrained berg wnto the time of Henry 11: as will Spear p r nete. 
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TampLy, 1 deni what, und We : 
of lands was at leaſt to ALL the ſons allke; and, for 


appeats, 10 Auk Ht ben T rns 4180: —— 
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zx by the Jaws q hing Fobward the Conſsſſor, ronfirmed. 
by king William I. and recitei in Mr. Lauberds folig367, u 
alſo by Mr. Selden in his notes upon Eadmerus, viz. Lege 36. 
tit, De agi Roni, pag: 184. Si quis:inteſiatus 
« obierit, liberi ejus hæreditatem æqualiter divident FFI.” 
0 bas! ot Tow as acl ber Gi 51h hcl pe Bea 
1 aut mater defuncti filio non 62 wy Fot _— 
ce Ke e mee relinquent... diſtinction between Proper and 


. feuds, ſen Wikight's 
ee ee 7 Elo rhe * 25 05 
the Father, was not only 


1. 4. It is poflible th Gre, in- 
the opinion of mr, juſtice Black- cient bead les, bur, as it 0 


eee eee 


| 1 ae 
i — Congyeks, Aire 
it ſubſiſts — the cu Wis, Sulit, Lect. XIV. and 


de N $ Treat, on Gavel- 
gavelkind, and as, in the _ Wim ph is an elaborate difſer- 


Rn kg Borne ky 5 f ible def e. 
WA 5 * 858 87 deſcents. 
| Faw, PRs, reaſon (conti - —— 


nues the learned commentator) of che — afterwards amongſt 
reed males myſt be de- moſt of the modern nations in Eu- 
ee. 


a own law of de- 
55 855 Wa le Case 
Hof w eu of — 
pable of 8 thoſe military nurxe, ſe 208, 
— r hat 209, &c. 

> Aach eU u „ast“ 
age Aae g eee Np ns * A — * lated 
perry 5 a TT, to the Natural 
— ho Wen . — —. 
parent were equally, or almoſt equally, divided — 
them. If they were all daughters, the diviſion was alſo equal. 
Enter“ ne, ene — or 
. oe 1 17 260010 n ile, 3% 
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Mee 207, 
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ſeribeck: 4 Tf any one bi ah dy den A. de and m 
„be alive, they ſhall be Nis heirs; if Bis father and mother are des 
1 dis brothers and fifters ſhall be his heirs; but if be bath no brothers 
+ or fiſters} the brothers and fiftevs of his father aud mother thalt be 
« his Heirt j and ſo on to the fifth degree; rn 
„ blood ) When none appeared to ela u ſucce ffn or w 
they could not make good theit claim, the whole fell — 
Such wert the laws of ſuece on, among bur Anglo-8a Ron · unte ſtort 
different in ſeveral reſpect: from thaſe which are obferved — 
and He were introduced) with mu other fendal cuſtoms, after 
the Norten Conqueſt. 4 Ih or An 
Thoagh theſe rules of ſaceeſß on nee ene eee 
feelings of the human heart, yet it miglu often happen, that perſons 
who had no children, or very near relations, might with to diſpoſe of 
their poſſe ſſions to others than thoſe who were pointed out by the lav. 
But this, t! the ancient Germans could not do, becauſe they were ſtran · 
gers to the uſe of wills and teſtaments; as probably the Anglo»Saxons 


were, at, their firſt ſettlement in this iſland (T). Thofe German 


and northern nations, however, who abandoned their native ſoils, and 
founded Ki ing.doms i in Traly, rance, Spairr and Britain, ſnon became 
x inted with, and adopted this method of conveying their eſtates, 
which they found practiſed by the Romans, and other inhabitants of 
theſe countries. After the converſion of theſe nations to Chriſtianity, 


ey were inſtrocted and entouraged in this mode of cluding — 5 


fri& law of fucceffion, and conveying their eſtates by will, for very 


obvious reaſons. Accordingly, we may obſerve, that the moſt ancient 


Anglo-Six6n'teftaments, which have been preſerved and publiſhed, 
are àgreeuble to the Roman forms, and contaiti very valuable le 


to the N for the benefit of the ſouls of the reſtators, and of their | 


b) Lindenbrog. p. 476. 9 TY | Wane Leg 

(e) Wilkins? Leges Saxon. p. 144. Saxons p. 266. 

(4) Leges Walliz,, p. 88. ( Net. de ler On. 4 20. 

{e) re Germ, e. 20. (x) Hickefii difſertatio epiſtolaris, 
p. 30—63. | 
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1% Tus His TORY. ef r 
Frier, it weakened the ſtrength a the kingdom 3 fol by 
frequent parceſlimg and fubdividing of inberitances, in proceſs 


AY 3 Lal et it 6 WELLS» 
See big es thelt iditinattdiks, and, 527 the gr of their fouls, which 
wes fr ache by Kings nail great hen, ſoon became ſo common, and 
10 fatal to the inteveſts of legal Heirs, that it was found neceſſary to 
Ta it under ſome reſtraints by, poſitive laws. By, x law of Alfredibe 


. Great; alf perfons were reffrained from alienating from their natural 
uud legal Heirs, eſtates which had deſcended to them from their 
anceſigrs, if the fi purthaſers had direfted either in writing, or be- 
fore credible witneſſes, that the eſtates ſhoyld remain in the family, and 
deten to their poſterity s, which ſufficiently proves, chat entails are 
very far from being noveltjes-in the Jaws of England (5), A mai 
.who had children, was prohibited, by the laws of Wales, from leaving 
03 e from his childrens except'« mortuary to the Church, or a 
fum of money for the paymentof his debts (5). But as the ignorance 
and ſuperſtitlon of the people, the influence and avarice of the elergy, 
_Inereaſed,—entabls; nnd all other legal reftraints, which kad been 
commrived to prevent men from ruining their families to erich the 
Church, were removed, and every man was encouraged to leave 28 
. much to the Church as potfible. * The chirteenth caüſe, ſays 
Murateri, of the great riches of the Church, was the pious manners 
of thoſe anciept times, when Fathers and Councils earneſtly exhorted 
all Chriſtians to give, or ut leaſt to leave by their teſtaments, a great 
, proportiom of their eftates for the redemption of their ſouls; and 

««: thoſe good men who cottiptied with' theſe exhortations, were ſaid 
% to have made Chriſt one of their heirs. By degrees, there was 
n hardly any man died, without leaving a conſiderable legacy to the 
* Ebürch; and if any perſon neglected to make a will and do this, be 
6 wazeſteerfitd an impious wretch, who had no congern for the fal- 
-<« vation of his foul, and his memory was infamous. To wipe off this 
_*<r*jffamy, it infenfibly became a cuſtom for the biſhop to make wills 
. ©'f6r afl who died inteſtate in his diocefes and te leave as much to the 
„ Ehurch as the perſons themſclyes ſhould have done, if they had 
we made wills. This good office (as, I imagine) was at firſt done with 
_ * theconſetit, and pertiaps at the requeſt, of the heirt᷑ of thedeceaſed ; 
but in proceſs of time it became an efiabliſhed cuſtom, and acquired 
-* the force of a law, particularly in England (4%. 1s it poſſible, 

chat preſumption on the ong hand, and fimplicity on the other, could 
be carried to a greater height (J)? Ea . | 
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COMMON LAW dy" ENGLAND. 161 
| nn Pd ela 


Seed rn, Nane 3 W the inhabitants ton 
low kind of country living: and\FAMILIES WERE BROKEN. 
And the younger fons; which, had they not had thoſe little 
parcels of land to apply themſelves to, would have betaken 
 themſelyes to trades, or to civil or military, or eccleſiaſtical 
employments (7), neglecting thoſe opportunities, whollyagplicl — 
themſelves to thoſe ſmall diviſions of lands; whereby they \ 
neglected the opportunities of e of nan 
themſelves and the kingdom, 


AnD therefore king William I. wa les | 
the crown gotten into his hands the poſſeſſions and demeſnes of F 
the crown, and allo very many and great poſſeſſions of thoſe b 
that oppoſed him, or adhered to Harold, —-diſpoſed of thoſa 
lands, or great part of them, to his countrymen, and others 
that adhered to him; and reſerved certain honorary tenures, 
either dy baronage, or in knights ſervice, or grand ſerjeancy 
(4), FOR THE. DEFENCE OF THE KINGDOM; and poſſibly 4 
alſo eyen at the deſire of many of the owners, changed their 
former tenures into knight” 's ſervice, Which 1tnTRoODUCTION 
or NEW FENUREsS was nevertheleſs not done wirHouTr 
| CONSENT OF PARLIAMENT; as appears by the additional 
laws before mentioned; which king William made by advice 
of parliament, mentioned by Mr. Selden in his notes og | 
* 191, amongſt which AW In gs | 


* Theſe roafons occaſioned an 8 was eſtabliſhed in 
almoſt total change in the method England by William the Conque : 
of feodal inheritances abroad ; ſo ror. Blac. Com. 2 v. 213. 
that the eldeſt male began univer- (4) See Wright's Tenuxes, 
ſally to ſucceed to the whole of Sulliv. * and note CK] on 
the lands in all military tenures; 
and in this condition the feodal 
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< STATvznvs etiam & firmiter, ihe omnes co- 
« mites barones milites & ſervientes & univerſi liberi homines 
« totius regni noſtrt habeant & teneant ſe ſemper in armis & 
in equis ut decet & qportet, i quod fint ſemper prompti & 
« bene parati ad ſervitium ſuum integrum nobis explenden- 
« dum & peragendum, eum ſemper opus fuerit, ſecundum 
« quod nobis de feodis debent & tenentur tenementis ſuis de 
< jure facere & ſicut illis ſtatuimus per commune concilium 
„ togjus regni noſtri, et illis dedimus & conceſſimus in teodo 

« jure derer Ws 


Wurzer it appears, that 3 were two kinds of milita- 
ry proviſions ;- one that was ſet upon all freeholds by common 
conſent of parliament, and which was uſually called as815a 
&RMORUM ; and another that was conventional, and by te- 
nure, VPON THE INFEUDATION: OF THE TENANT), and 
which, was uſually called knight's ſervice; and ſometimes 
royal, ſometimes * ſervice, and ſometimes ſervitium 
e 


ee eee ee . 
Normandy, but alſo according to the cuſtoms of other coun- 
tries, thoſe RONQRARY fees, or infeudations, became deſcendi- 

ble to THE ELDEST, and not to all the males. And hence 
alſo it is, that in Kent—(where the cuſtom of ALL Tur 
MALEs taking by deſcent generally prevails, and who pretend 
 3'conceſlion of all their cuſtoms by the Conqueror, to obtain 
a ſubmiſſion to his government, according to that romantic 
| tory of their moving wood) even in Kent itſelf, thoſe 
ANCIENT tenements or fees that arg held ANCIENTLY by 
KNIGBT'sS SERVICE, are deſcendible to the eLDES'T $0N ; z 
as Mr, Lambard has obſeryed to my hands, in his Peram- 


() Vide ante, vol. i. 


bulation, 


' COMMON” LAW b, ENA p. +463 
bulativi;" pate 533, 553. dat bf 9 eh., III. Fits.” Pre- 
2 26 Hen. VIII. 8 — 31 
Heß. VIII. cap. 3. And yet eben in Kent) U gavelüind lands 
eſcheatz or come to the erbwI by attaifder dr Afffenutien bf 

monaſterles, and be rünted to'be Held by Eniffit's Rrviee; tr 
per baroninm,—the cuſtomary deſcent is vor” changed 
neither can it be, but by aft | ent; for It is à tuſfom 
FOE bis _ rr WE. A arte iv wt * 307" 12 

h * * zupa 3014 en ' 1100 

Bor thoſs Wee infeudations' ae, 
eſpecially ſhortly after the Conqueſt, did sr EMT ILT And 
SUDDENLY ASSUME THE RULE OF DESCENTS TO THE 
ELDEST, and accordingly held it. And 16; atthodgh pollibly 
there were no acts of parliament of thoſe oder times, at leaſt 
none that are now known bf; for altering the ancient courſe 
of deſeciits from all the ſons to the eldeſt, yet the uſt ef he 
neighbouring country might introduce the ſame uſage Here, 
a to thols en polleffions, . J 

$2 

Axn becauſe thoſe honorary mates ee wil 
ſcattered almoſt through all the kingdom, in a little time they 
introduced A PARITY, in the ſucceſſion of lands of OorHER 
tenures ; as ſocages, valvaſories, &c. 80 that without quef- 
tion, BY LITTLE AND LITTLE, almoſt generally in all coun- 
2 of England except Kent, who were moſt tenacious of 

«heir old cuſtoms, in which they gloried and fome particu- 
lar feuds. and places where a contrary uſage prevailed) the 
generality of deſcents or ſucceſſions, by little and little, as 
WELL OF SOCAGE LANDS AS KNIGHT” s SERYICE, went to 
the L BEAT ſon, (m) according to the declaration of King 
Edward I. in the ſtatute of Wales above · mentioned; ag 
will more fully appear by what follows. | 


(m) See Wight” Ten. 3 214, 3 . of, this Hiſt 
dull. Lect. xiv. Blac. Com. 2 v. 


„ | | In 
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10. Munn AIS TORY rr 
An che time of Henry I. -an we find by is ſexemtin kay, 
| bens tha ina vie land did {or deſcend to the eldeſt for, 
hut begun 10 leok. f little that way, viz. yxzvUN var 
FRUNUM;PEIMOGENITUS FILZUS HABEAT. And as to col- 
lateral deſcents, that Jaw determines thus: © Sj quis fine 
© lifp6pjs depeſerit gater aut mater ejus in hereditatem ſuccedat, 
vel frater vel ſotor ſi pater & mater define; fi nec hos, habeat 
rer patris vel matris, & deinceps.jn quintum geniculum,; 
aqui cum propinquiores in parentela ſint hæreditario jure 

a ſuccedant & dum viriſis ſexus extigerit & erelitas ab inde 

| . fegmines nop hæreditetur- (#); 4 


By this lay it bew aper 


F;ze7, the eldeſt ſon though be tad j jus primegenitur, 
8 ere yet he had pot Ayr the 


SeconDLy, that for want of children, the father or mother 
inbechad: baſoge the hrother or Gere * 


THIRDLY, that for want of ebildren, and Father, mother, 
hrother, and ſiſter, the land deſcended to the uncles Mou | 
To TAP FIFTH GENERATION. 


' FovnrHLY, that in ſucean Follateral, PRUJSIMITY of 
hipod was eee ; 


_ 54 that the male was preferred before the female, 

J. e. the father's line was preferred before the mother's, un- 

1765 THE LAND DESCENDED FROM THE MOTHER, and 
the mother's e 5 


. 8e6cap.vÞ, and Lambard, ug open 


 ' COMMON. LAW or ENGLAND. 03 
| How this law wasobſerved in the interval between Henry 
the Firſt and Henry the Second, we can give no account of. | 
But the next period that we come to is, the time of Henry II. 
wherein Glanville gives us an account hom the Jaw ſtnod at 
that time. Vide Glanville, lib. 7. Wherein, notwithſtand- 
Jog it will appear, that there was ſome UNCERTAINTY AND 
UNSETTLEDNESS IN THE BUSINESS OF DESCENTS, or here- 
ditary ſucceflions, though it was much better poliſhed than 
formerly, + the rules neee 
— goody or Jnds; N | 


As to goods, 0ne third part See went to the wiſh, ago, 
mer third part went to the children, and the ather third was 
left to the diſpoſition of the teſtator. But if he had no wife, 
then a moiety went to the children, and the other moiety q 
at the deceaſed's diſpoſal. And the like rule if he had left a 
wife, but no children, Glany, lib. 2. cap, 29. gt lib. 7, 
cap. 5 (0), ö | 5 


Bur 45 to the ſuccelſion of |ands, the rules are theſ, 


Finsr, if the lands were KNIGHT" $ SERVICE, they gene- 
rally went to the ELDEST SON ; and in caſe of no ſons, then 
to ALL the daughters; apdincaſe of ng lj, them 17 th 
eldeſt brother, 


8 if the lands were $0CAGE, JE: 8 h 
ALþ the ſons to he divided; (p) 51 FUERzT g0CcgAGIUM r 
198 = x 


of the ſubjekt, publiſhed by Mr. 
4. Parker: * 


IE As tothe diſtribution of in- 
te arker. 


ates effects as now eſtabliſhed 


in this kingdom, ſee 22 and 23 
Car. 2. c. 10. 1 Jac. 2. c. 17. 
Blac. Com. 2 v. 316. 4 v. 408, 
424) re 


1 It is mentioned in the Mir- 


ror, as a part of our ancient con- 
ſtitution, that knights fees e, 
deſcend to the eldeſt ſon, and f.: 


cage. 
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de was nor heritable. RIO 


„ Tut HISTORY (os rar 
m»&vTrIeurtvs pre gun. Only the ehief houſe was to be 
Alocted to the purparty of the eldeft, and a compenſation made 


i the reſt/in lieu thereof gi vero non fuerit antiquitus 


tudinem totam hæœreditatem obtinebit, ſecundum autem 
* gquorundam conſuetudinem poſtnatus filius hæres eſt.“ 
Glanville, lib. 7. cap. 3 So that although cugTom directed 
the deſcent vartousLy, either to the eldeſt, ot youngeſt; or 
to ALL the ſons, yet it ſeems that at this time, jus commune, oz 
common right, ſpoke for THE ELDEST SON v BE HER, no 
. ehe og the W. 
* 4:13 5:40 2 ' 

—— as the fon of fine, ts vir es, ia 


ee, are PREFERRED in the defcent, Lore: btn 
JER line, or e 


& 
OW | 1 


Fovk rn v, but if a mari had two ſons, 2240 the dat fon 
Sed ; in the life-time of his father, HavinG IssURH a fon or 
daughter, and then the father dies; r WAS THEN CONTR0- 
YERTED, whether the ſon or nephew ſhould ſucceed to the 
father ; though THE BETTER OPIN3ON ſeems to de nar the 
Auw. Glanvil. lib. 7. 4 3. a 


1 a baſtard could not inherit, * Gh. kb. 7. cap. 
137 or 17. And although by the canon or civil law, if A. have 
a fon oN of B. BEFORE marriage, and after 4 marries B.— 


TR1s ST SHALL BE LEGITIMATE AND HERYPARLE; yet 
according to the laws of England then, and ever fine uſed, 


enge fees mould e ee tofocage, lee 8 5 Treat, of 
the male children. Mir. g. 1. ſet, Gavel. 133, 141. Wright' s Ten. 
and Lord Lyt. Hiſt. Hen. II. 142. and Blac, Se 2 v. 79: 4% 
Fr the definition. of a knight's 419. ; 
fee Sullix, Lect. pa. 188, As 


SIXTHLY, 


COMMON: LAW. S ENGLAND. wap 
- S1xTHLY, in caſe the purchaſer died without iſſue, the land 
deſcended to the brothers; and for want of brothers, to the 

| liſters; and for want of them, tothe children of the brothers 
or ſiſters; and for want of them, to the uncles; and fo on- 
ward ACCORDING TO'THE'RULES OF DESCENTS' Ar Tunis 
DAY: and the father or mother were NOT. to inherit to 
the ſon, but the brothers or uncles, ee es e- 
8 lib. Jer. ü. | 


And i it ſeems, that in al things dle 3 
reference to the collateral line, were MUCH THE SAME A8 
now. As namely, that if lands deſcended of the part of the 
father, it ſhould NoT reſort to the part of the mother, or 
4 converſe. But in the caſe of PURCHASERS, | for want of 
| heirs of the part of the father, IT RESORTED To THE LINE 
or THE MOTHER. And the nearer and 1 more worthy of 
blood were preferred. So that if there were any of the part 
of the father, though never ſo far diſtant, it hindered the 
deſcent to the line of the 2 though much nearer. 


Bur in thoſe times ĩt aka there were two impediments 
of deſcents, or W 1 ſucceſſions, which do dor Now 
obtain, VIZ. 


Fs, holy; if ſo nn of the Church. 
This indeed, I find not in Glanville; but I find it LEADER 
AND ALLOWED in the time of king John; and thereupon 

the land was adjudged from the leprous brother to the ſiſter. 
Exſh. 4 Johannis, 


SeconDLY, thete-w was and curioſity i in "0 and it was 
wonderful to ſee how much and how long it prevailed. For 
we find it in uſe in Glanville, who wrote temp. Henry II. — 

in Bracton, temp. Henry III.—in F. leta, temp. Edward I. and 
in the broken year of a W 235.— 
« Nems 


| 
| 
| 
| 
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„ Memp poteſt offe tenen & doiinuy;/ & homagium repellit 


* perguifitum.”— And therefore if there had been THRE»x 


brothers, and the eldeſt brother had enfeoffed the ſecond, 


RESER VING\SOMAGE,——AND HAD RECEIVED HOMAGE, 
have deſcended to the vovwoxsr brother, and not to the 


_ eldeſt brother, quis homagizm -repellit perguiſſtum, as it is 


here ſaid: for he could not pay homage to himſelf. Vide 
for this, Bracton, lib. 2. on 30. Glanvil. lib, 7 e I, 
Wann 12 


* 5! L | 


"Boy at this day t the lay i is ALTERED, 1 and fo it has been, 
for aught I can find, ever ſince 131 Edw. [.—[ndeed, it is 
ANTIQUATED, rather than altered, and the fancy upon which 
it was grounded, has appeared trivial, For if the eldeſt fon 
enfeoff the ſecond, reſerving homage, and that homage paid, 
and then the ſepond ſon dies without iſſye, it will deſcend to 
the eldeſt AS HEIR, and the ſeigniory is extinct, It might 


Indeed have had ſome colour of reaſon to have examined, 


« whether he might not haye WAIVED the deſcent, in caſe 
his ſeryices had been more beneficial than the land.” —But 
there could be little reaſon from thence to exclude him from 
the ſucceſſion. I ſhall mention no more of this impediment, 
nor of that of leproſy, for that they both are vaniſhed and 
antiquated long ſince. As the Jaw pow is, NEITHER oy 
Tauer ARE ANT FN ENT of METER, | 


0 Arp now, „eating over the Geer king Johnvnd Richardly 


ecauſe 1 find nothing of moment therein on this head; 


funtefs'the uſurpation of king John upon his eldeſt brother's 


mn, which he would fain have juſtified, by 1xTRODUCING a 


law of preferring the younger ſon before the nephew, de- 
ſcended-from the elder brother: but this pretenſion could no 
way juſtify his uſurpation, a4 has hegn alrcady ſhewn in the 
93 e | | time 


COMMON LAW of ENGLAND. 16g. 
dme of Henry II. /q) )—next, I come to the time of Henry 


III. in whoſe time the tractate of Hracton was wien 
And thereby (in lib. 2. cap. 30. & 37. and lib. 5.) it appearss 
| tat there is (olinle-variance, 2s topcint of deſcbaiag between 
the law as it was taken when Bracdon wrote, and the lum ad 
afterwards taken in Edward the Firſt's time, when Britton and 
Fleta wrote, that there is very little difference between them 3 
as may eaſily appear by comparing BraQton 'vbi fh 8 


Fleta, lib. g. cap. g. IId. 6. cap 1, 2. The litter ſeem to de 


only tranſcripts, or abſtrac̃ts of the former. Wherefore T ſhall 
ſet down the ſubſtance of what both ſay, and thereby it will 


appear, that the rules of deſcents in Henry the Third and 
Edoeel he Fiektoimeworawayy Gd eat. 1 eg. 


4 


: Furs at chis crime the Jar be to he, ned, 
SETTLED, that the I DES] ſon was, of common right, HEIn, 


not only in caſes of knight ſeryice lands, but alſo of focage 


lande; unleſs there were a ſpecial cuſtom to the contrary, as 
in Kent and ſome other places, PB A OO 
mon law was fully ſettled (r). > en 50 

ExconDLy, that all the deſcendants, i in 2 iis from gay 
perſon that had been heir, if living, were intieritable JURE 
| REPRASENTATIONIS ; as the deſcendants of the for, of the 

brother, of the uncle, &c. And do, CRT 


rnd TO TEES, A 


Tump v, that the eldeſt ſon Aying in the life-time of the i 
Sigh thn, e eden e ee ASHER, to 


father, before the younger brother 3 and (o the doubt/in 


quis autem moriatur habens filium poſtnatum, & ex primo- 


« genito flio præmortuo nepotem, magna F g | | 


10 * page 33. See Blac. a Blue. Com. » v. ww 
+ & v. 2206 Sullir. Lect. | . 15. 43) 


1 


lanville's time was ſettled. Glanvil. lib. 7. cp. . '* Cum 


© © tatis. 
: . 


ws. re HISTORY o Sid, 


* e illoruni. preferendus fit A in 9 ſucs 
es ee ee W — odor 1 
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1 uber or grandfather vn by lv | 
Inbevit Mn DIA TI tothe ſun. . W 


ani ene ap thi 4 an eee een 


Frs . leproy though it, were an exception tao a plain- 
Fat, becauſe he gught NoT, to cooverſe in the courts of law, 
(as Braftan, libs g. cap. 20.) —— itto be an 
n. Ho 35:91 tg 20 cf en 


. a ; 
$1: Wo 4 v2 You ! brig I 71 eie; 25 2 £5 Te) : 436-3 4 1 


dich earth tint, for lets I can obſerve 


min them, the rules of deſeents THEN Rood ſettled in A 1 


points, as they are AT TH18 DAY ; except ſome FEW matters, 


en fer were bon after ſettled, "as they now ſtand, vie. 


al! LA, 4 


T& 


hte 66 bidance of « Aster n 
him. that did homage tp him chat received it, ſeems to have 
ven yet in ire 3 at leaſt til en! . 2 in far ame 


\for HE puts the caſe and ADMITY it. 0 


Ws "SrcoxpLy, whereas both Bratton and F eta agree, that 
Hayy BLOOD to him that i is a PURCHASER, i is an impediment 
of a deſcent ; yet inthe caſe of a deſcent from RE COMMON 
ANCESTOR, half blood is xo impediment. As for inſtance 
A. bas iſſue B. a ſon and C. a daughter by one venter, and D. 
{on byanother venter: if B. purchaſes in fee and dies with- 
ut iſſue, it ſhall deſcend to the ſiſter; and not · to the brother of 


the half blood. But if the land had deſcended from A. to B. 


.and-he-bad entered and died without iſſue, it was a doubt in 


Drton and Britton a time, whether it ſhould go to the 


e * or to the ar clay But the law is ſince ſettled, 


8 * 


- 


00 See F 1 on the writ * de need 234. D. 


that 


| 


COMMON LAW; os ENOLAN D. un 
chat Id SOT 4 CASES-LP- DESCENDS /TO THE DAUGHTER e 
Et ſeiſina facit ſtipitem & primum gradum. Et gaiage, 
W ö 


A ns ne Mane u aft u SL 111 7 tie | 


Tuus upon the whole Je hits ke Willy imall and 
| inconfiderable varianees, the” ſtates and rules of deſcemes as 

they ſtood in the time of Henry the Third, or at leaft in the time 
of Edward the Firſt, were reduced to their full complementand 
perfeQion z and vary nothing Conv1DBRABLv from what they 
are 2 hy and HAVE conTINUED FvER SINCE THAT" 
N Arad hors of hs: N Toy IE. 4s At 1 Us no 

„ etre u * INCL; Hoe! t note 11 N 

1 n + therefore fe ru ſtate and rule of deſcents 1 
-s, as it ſtands at this day without meddling with 
particular limitations of entails of eſtates; which v arr the 
courſe of deſcents, i in ſome caſes, from the common rules "of 
deſcents or hereditary ſuccefions. And herein we.ſhall (ee. 
what the law has been and continued, touebing the ſame, ever 
ſince Bracton's time, who wrote in the time of Henry the 
Third, now above four hundred years ſince ; and by that we: 
e ee alterations 'the auen ek time has' ads 
therein, 2 


4 , * 4 * 1 . 


Ln 1 


An» now to debe home of the nale ef deen, 


CILEATLE 


LAW SDANDS AT.” THIS DAY: and: has ſtood for ahve four 
hundred * paſt, viz. | 


4 wo « + A 


ALL poſlible hereditary: ſuccefions may te ding 
into theſe three kinds; Viz, either, #7 r 


= band > - 


,.. 
Finer, — defending line, as N 


daughter, _ or niece; i. e. 2 20 or dasauge. 


Or, 


# 


SzconDLy, 


— 


— 


tts Tut HISTORY ot 7a 5 
SxconDLy,in the collateral line, as from brother ts brother 


| vrfiſtergaind ot9brother and gets endeten. Or, 


W - 
C '2 


| mA ee wi e ig av oft ty 27.2 

TuwiRDL v, in anaſcending line, either pix zr, as from ſort 
to father, or grandfather, (which is x or admitted by the law of 
agland):[GJ, or in the TRANSVERSAL line, as to the uncle 
Nr 6 48:4 £3: nen 4 5 or 


« 
: \ 
1 \ | | 
* 
e " WYJT STR ,! 


- (G} The teaſunt given for excluding linea) aſcent are firſt, that fa 
thers and mothers are not of the blood of their children; ſecondly, * 
the excluſion is agreeable to the Jewiſh law, as preſctibed to Moſes 
by God himſelf ; and thirdly, that it tends to avoid confuſion and 
diverſity of opinions in thy caſe of deſcents, of which the allowance of 

eal aſcenſion hy the civil law is ſaid to be the occafion, 3 Co, 40, 
ecliff 's caſe. Sir Edward Coke himſelf controverts the firſt of 
theſe resſotis, by the words of Lirfleton in c/ 1, fection; (4); and by 


ta caſe of adminiſtration, in which the father or mother is preferred 


ad near blood to their children; and alſo by the caſe of a remain- 
pany! by eV nearefl of blood, under which Selcriplies the father is 
entitled to take by purchaſe. But at to the two other reaſons, Coke 
rather appears to adopt them. However, neither of them ſeem ſatiſ- 
factory. The inference from God's precept to Moſes is unwarranted, 
nnleſs it can be ſhe wi, that it was promulgated as a law for mankjud 
in general, inſtead of being, like many other parts of the Moſaical kw, 
a rule for the difection of the Jewiſh nation ox/y, Beſides, by the 
Jewiſh law, the father did ſucceed to the ſon in excluſion of his bro 
thers, unleſs one of them married the widow of the deceaſed, and 
raiſed up ſeed to him. See Blackſtone's Law Trad, v. 1. p. 182, 


o. e, and Seld. de Succeff, Ebræor. e. r2. there cited. The argu- 


ment from the ſuppoſed confuſion and uncertainty which might 
iriſe, if lineal afcent ſhould be pefitiitted, is not lefs able to objec- 
tion z beenuſe heal aſtent might be governed by the ſame rules as 
lineal deſcent ; and what is the difference between the two, that ſhould 
create more confuſion and uncertainty in the one caſe tllan in the 
ather? Our modern writers account for our diſallowance of lincal 
Neem in à very different way and, according to them, it in a 
great meaſure originated from the nature of ancient feudal grants, 
which, like eftares tail, being confined to the firſt feudatory and his. 
deftendants, neceſſarily excluded his father and mother, and all para- 
mount to then; and alſo his collateral relations. How this rule in 
grafiice became extended, ſo as to exclude lineal aſcent wniver/ally, 


without confining it to the caſes to which the feudal reaſon fof the 


( Co. Lit. 21. a. b. | 
. rule 
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ot aunt, great-uncle or great-aunt, &c. And becauſe this 
| line is again divided into the line of the father, or the line of 
the mother; this TRANSVERSE | ASCENDING SUCCESSION 


rule is applicable, and yet at the ſame time is ſoconſtrued, as to let in 


all collateral relations, and even the father himſelf collaterally, and 
dy the medium of others, is not now very eaſy to explain; though 
even this has been attempted. See Wright's Tenures, 180. and 
Blackſtone's Law Trafts, v. f. p. 183. oct. ed. See alſo a learned 
note on the ſubject, in Littleton avec Obſervat. par M. Howard, This 
edition of Littleton is in 2 vol. quarto, and was publiſhed at Rouen in 
1766. —Hargrave' s edit. of Co. Lit. note 1. p. 11. 

Bracton gives the following quaint reaſon for the excluſion of lineal 
aſcent—* Deſcendit itaque jus quaſi pondergſum quod cadens deor- 
« ſum recta linea vel tranſverſali, et nunquam reaſcendit, & (3).“ 
This reaſon is alfo adopted by fir Edward Coke (c). Hente in the 


opinion of our ancient lawyers, the deſcent of lands was regulated 


according tothe laws of gravitation, This reaſon has been long ſince 
exploded; and others, which have been drawnfrom the hiſtory of the 
rule itſelf, from the principles of the feudal ſyſtem, are now admitted, 


as concluſive, on the ſubje&t. For which ſee Wright's Ten, 180, - 


Sulliv. Lect. xiv. Blac, Com. 2 v. 208. The Saxons were per- 
petually loading deſcents with ſervices, and of conſequence were 
led to direct thoſe deſcents, where thol> ſervices were likely to be 
maintained with the greateſt vigour and advantage: this is the faireſt 
reaſon, and looks likely to be the true one, why the father cannot 
ſucceed (in this kingdom) into the landed eſtate of his ſon ; becauſe he 
cannot be ſuppoſed in a condition to perform the . that is ex. 


pected from it (4). In prohibiting the lineal aſcent, the comman 
* law,” fays fir Edward Coke, © is aſſiſted with the law of the Twelve 


© Tables (r). See Table 5. I. de fuccefione ab inteflato. But neither 
in this, nor in any other part of the Twelve Tables, do I ſee {adds Mr. 

Hargrave, in his comment on Coke) any thing to exclude lineal 
aſcent; and as I have not met with any. book on the Roman law, in 
which ſuch exclufion is mentioned, I conclude, that Coke ismiftaken 


in his idea of our laws conforming to the law of the Twelve Tables. 


The mother was indeed. excluded; but it was not becauſe the law of 
the Twelye Tables did pot permit lineal a/cent, but on account of her 
ſex that law preferring the aguati, or thoſe related through males, png 
excluding the guns © op thoſe related through females, . * 2 Tok.” 


3. Prince. and Harg. note 2. on Co. L. ul oe 2413 6 
) L. 2 c. 29. (d) Tay. Ten Civ, Law, 
(e) 1 Inſt. _—_ 5 (e) 1 Inſt. 11. b. * 


Vor. II. | | | is 


tw. IF 3 © * 


- 
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is either in the line of the father, grandfather, Kc. on 
x BLOOD or THE FATHER ; or in the line of the mother, 
grandmother, &c. ON THE BLOOD OF TR MorHRR. The 


former are called aGNATI1, the latter coo6NAaTi. I ſhall 
therefore ſet down a ſcheme. of pedigrees, as high as great- 
grandfather and great-grandmothers grand- ſires, and as low 
as great-grandchild ; which nevertheleſs will be Appli- 
/CABLE.TO MORE REMOTE SUCCESSIONS:With a little varia- 
tion; and will explain the whole nature of deſcents, or 


HON? * 


Tun yellighte; with its an will givea FR ac- 
count of all hereditary ſucceſſions, under their ſeveral caſes 
and limitations, as will appear by the following rules; 
taking our mark, or * from the F n and 


| MOTHER. 


Bur firſt, I ſhall premiſe certain GENERAL RULES, which 
will direct us much in the courſe of. 1 7 8 as ny ſtand 
er in England, via. 


Finsr, i in deſcents, the LAW PREFERS THE WORTHIEST 
oF BLOOD (f). As, | 


itt, In all. deſcents IMMEDIATE; the male is prefer- 


Aa red before the female, whether in ſueceſſions deſcending, aſ- 
| n or collateral. nen the ſon inhe- 


* 


05 or, 1 eber words, des are * his death A I then 
admitted before daughters.—As, B. ſhall be admitted to the ſuc- 


if Caius hath two ſons, A. and B. ceffion, in preference to both the 
and two daughters, C, and D. Wenner. n Com. 2 v. 223. 
and dies ;—frft A, and (in caſe 
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rits and excludes (2) the daughter: The brother is 9s 
nn oa ann wwe: 6 30 wah 7 


2dly, In al hat FEES CLP DESCEND- | 
ANTS FROM MALES ARE TO BE PREFERRED BEFORE THE | 
DESCENDANTS FROM. FEMALES, Hence it is, that the 
daughter of the eldeſt ſon is preferred, in deſcents from the 
father, before the ſon of the younger ſon ; and the daugh- 
ter of the eldeſt brother, or uncle, is preferred before the 
ſon of the younger ; and the uncle, nay, the great uncle, 
i. e. the grandfather's brother, ſhal inherit before the uncle [ 
of the mother's ſide. JIE: 


, 


WIRE in deſcents, Tur NEXT. OF BLOOD IS./PRE- 


. FERRED BEFORE THE MORE REMOTE, though y or 


; 


more worthy, And hence it is, 


iſt, Tux liter of the Fe blood is preferred, in deſ- 


cents, before the brother of the naLy blood; becauſe ſhe 


is more ſtrictly joined to the brother of the whole blood, 
viz. BY" FATHER AND BY MOTHER; than the half brother; 


though otherwiſe he is the more worthy (x). 


| SECONDLY, 


(2) But our 1 does not ex- blood by our law is variouſly ac- 


tend a total excluſion of females ; 
—it only poſtpones them to males; 
for, though daughters are ex- 
cluded by ſons, yet they ſucceed 
before any collateral relations; 
our law ſteering a midgle courſe 
between the abſolute rejection of 


' females, and the putting them 


on a footing with males. Blac. 
Com. 2 v. 214. | 


(x) The excluſion of the half 


* 


counted for.— Sir Martin Wright 
conſiders it as a conſequence of 
the rules .cſtabliſhed for reſtrict. 
ing the ſucceflign to the deſcend- 

ants af the firſt feudatory, in 
conformity with the ſtrict notion 
of feuds, Wright's Ten, 184. 
See. alſo Blac. Law Tradts, v. 1. 
oft. 213. and his Com, 2 v. 224 
to 234. Where the feudal law is 


iges more at * ar” 


- 


4” 
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44, Brecavss the ſon, or daughter, being nearer than 
the brother; and the brother, or ſiſter, than the uncle; 
—the ſon or daughter ſhall inherit before the Rat or ſiſter, 
and they before the uncle, | 


"hd, Tram yet the ther. or e 8 
or grandmother, in a DIRECT aſcending line, ſhall xx VER 
ſucceed IMMEDIATELY the fon or grandchild ; but the fa- 
ther's brother, or ſiſters, ſhall be preferred before the father 
himſelf ;. and the grandfather's brother, or ſiſters, be- 
fore the grandfather. And yet upon a ſtrict account, the 


father is NEARER of blood to the ſon, than the uncle, yea 
than the brother; for the brother is of the blood of the 
brother, both deriving from the ſame parent, the common 
fountain of both their blood; And. therefore the father, at 
this day, is preferred 1 THE ADMINISTRATION: OF Tu 
GooDs,. before the ſpn's brother of the whole blood; and 
a remainder limited FROXIMO, DR, SANGUINE of the ſon, 


bn f 


the author admits that the prac- 
tice goes much farther than the 


principle will warrant.— Some 


inſiſt, that the reaſon why the 
brothers by different venters can- 
not inherit to each other, is the 
averſion our Saxon anceſtors had 
to ſecond marriages, Which they 
are ſaid to have deemed, at beſt, 
but a permitted fornication. 
But this unfavourable idea of the 
vota iterata was not peculiar to 
the Saxons, or to any other def. 
cendants of the ancient Germans. 
Hargrave. See Tayl. Elem, 
Civ., L. 294. Lit. ſect. 6. and 
oke 's comment But daughters 
by different femes, tho' they can- 


I 3 


lingwood and Pace, 
413. See alſo 2 P. Wms. 667. 
Propinquior excludit ptopin- 


.not inherit to each other, may 


inherit togegber to their father, 
becauſe the deſcent is IMMEDI- 
ATE from rhe father. Rob diſcs 
om Inher. 34. Bro, Abr. Deſcenty 
pl. 20. \Ro. Abr. 627. As to 
ir Edward Coke's explanation of 
the term . wie blood?” in 

1 Inſt, 14. a. ſee 1 Sid. a 
and the argument of fir Mat- 
thew Hale in the caſe of Col: 
1 Vent, 


quum, & propinquus remotum, 
& remotus/remotiorem + 1 Inſt, 
10. b. 14. ſeq» | | 


1 : 


ſhall 
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ſhall veſt in the ther, before it ſhall veſt in te wache 
| Vide Littleton, JiÞ 1. ſol. 8, 10. 


17 8 
10 5 


, a Dansk at all the deſcendants from fuch a perſon 
as by the laws of England might have been heir to ano» 
ther, HOLD THE SAME RIGHT BY REPRESENTATION, as 

that common root from whence they a are &rived (01. And 


iſt, Tux v are in law, in the sAME right of worthineſs 
and proximity of blood, as their root, - THAT MIGHT 
"HAVE BEEN HEIR, was, in caſe he had been living. 
Hence it is, that the ſon or gratidehild, whether ſon or 
daughter of the eldeſt fon, ſucceeds before the younger 
ſon; and the ſon or grandchild of the ELDEST brother, be- 
fore the youngeſt brother: and ſo through all the degrees 
of ſucceſſion, BY THE RIGHT OF REPRESENTATION; THE 
Ken PROXIMITY 18 TRANSFERRED FROM THE RooT 
To THE BRANCHEs, and gives them the fame! 3 ag 
the next and e of _ 


7 . 429077 9 Hen cn 


il "Tas naht TP, by 3 is Wi- 
NITE' AND. UNLIMITED; in the degrees of thoſe that de · 
ſeend from the repreſented,” For flius the ſon, nepos the 
grandſon, "abnepo5 the great-grandſou," and. ſo. in infinitum, 
ENJOY THE" SAME" PRIVILEGE'OF'REPRESENTATION AS 
THOSE Fron WHOM THEY DERIVE THEIR PEDIGREE HAD, 
whether: it be in deſcents lineal or tranſverſal; and there- 
fore the grea reat-grandchild of the eldeſt brother, whether it be 
ſon or Lehner, wen be e before the younger bro- 


"A „ 


00 Tu is, ey Rand i in a the woald Wy done, had he 0. 
fame place as the perſon himſelf e 


{ſs * * ther, 
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ther; becauſe though the female be LEtss worthy than the 
male, yet ſhe ſtands in right of repreſentation of the eldeſt 
brother, who was more mie, And 
upon this en 30-50, 


. 


2d, Tur if a man have Two daughters, and the 


eldeſt dies in the life of the father, leaving ſix daughters, 
and then the father dies; THE YOUNGEST DAUGHTER 
SHALL HAVE AN EQUAL SHARE WITH-THE OTHER six 


DAUGHTERS ; becauſe they ſtand in repreſentation and ſtead 


of their mother, who could have had but a MottTry. © 


| FourTHLY, that by the law of England, without a ſpecial” 
cuſtom to the contrary, THE ELDEST ſon, or brother, or 
uncle, EXCLUDES THE YOUNGER. And the males in an 
equal degree do not all jnherit, But ALL THE DAUGH- 
TERS, whether by the ſame or divers venters, do INHERIT 


TOGETHER o THE FATHER,—Andall the liſters, BY THE 


SAME VENTER, do inherit to the brother (4). 


(z) And theſe repreſentatives 


take. neither more nor leſs, but 
juſt ſo much as their principals , 


would have done.—This taking 
by repreſentation is called ſuc- 
ceſſion in ſtirpes, according to the 
roots; ſince all the branches in- 
herit the ſame ſhare that their root, 
whom they repreſent, would 


have done, Blac. Com. z v. 217. 


The Jewiſh ſucceſſion was after 
the ſame manner.—Seld, de Suce. 
Ebr. c. 1— Though the Roman 
fomewhat differed. —Nov. 110. 
t. 3- Inſt, 3. . 6, But ſee parti- 


* Blac.Com. a v. 218. 
(a) As if Caius hath two 


ſons A. and B. and two daughters 


C. and D. and dies; A. his eldeſt 
ſon ſhall alone ſucceed to his 
eſtate, in excluſion of B. the ſe- 
cond ſon and both the daughters: 
but, if both the ſons die with» 
out iſſue before the father, the 


daughters C. and D. fhall both 


inherit the eſtate, as coparceners. 
Lit. Sec. 5. As to this right of 
primogeniture in males, ſee 0. 
Com. 2 v. 10 


14 | Firrurv, 


220 Tur HISTORY or THz © 
© FrevnLyY, that THE LAST ACTUAL SEISIN' IN ANY 
ANCESTOR, MAKES Hu, AS IT WERE, THE ROOT OF THE 
DESCENT, equally to many intents, as if he had been a pur- 
chaſer ; and therefore he that cannot, according to the rules 
of deſcents, derive his ſucceſſion from him that was laſt 
a dually ſeiſed, though he might have deriyed it from ſome 
precedent anceſtor, ſhall xo inherit (5). And hence it is, 
that where lands deſcend to the eldeſt ſon from the father, 
and the fon enters and dies without iſſuę; his ſiſter of "A 
whole blood: ſhall inherit as uRIR to the brother, and not 
the younger ſon of the HALF BL00D; becauſe he cannot be 
heir to the brother of the half blood (c). But if the eldeſt 
ſon had ſurvived the father, and died BxzFoRE ENTRY, the 
_ youngeſt fon ſhould inherit, as HEIR To THE FATHER, and 
not the ſiſter ; becauſe he is heir to the father, who was 
LAST ” ACTUALLY SEISED. And hence it is, that though 
the uncle is preferred before the father, in deſcents to the 
ſon; yet if the uncle enter after the death of the ſon, and 
die without iſſue, the father ſhall inherit to the uncle, quia 
SEISINA FACIT STIPITEM. 


, SIXTHLY,that WHOSOEVER DERIVES A TITLE toany land, 
MUST BE OF THE BLOOD TO HIM THAT FIRST PURCHASED 
IT (4). And this is the reaſon why, if the ſon PURCHAsE 
lands and dies without iſſue, it ſhall deſcend to the heirs of 
vn OF THE FATHER 3 and if he has none, then to the 


(89. 2 man (faith fir Ed- 
ward Coke) that claimeth as 
heir in fee-ſimple, to anie man by 
deſcent, muſt make himſelf heir 
to him that was laſt ſeiſed of the 
actuall freehold and inheritance.” 
1 Inſt. 11, b. See alſo 8 Co. 36. 
1 ere i Hen. IV. 11. and 40 
E. III. 5. are cited to prove this 


doctrine. And 3 Inſt. 14. b. is 


b. W. Jo, 361. Blac. Law Tr. 
oct. v. 1. 180. and Blac. Com. 2 v. 
208 to 212. 22% _ 
See n | 

8 The Penh purchaſer, ber- 
guifitor, is he Who firſt acquyed 
the eſtate to his family, whether 
by ſale, gift, or any other 
mode, except only that of de- 
cent. 
heirs 
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- heirs on the part of the mother; becauſe though the ſon 
has both the blood of the father and of the mother in him, 
yet he is of the, whole blood of the mother, and the con- 
ſanguinity of the mother are CONSANGUINEL GOGNATT of 
n a 


| Aer ads ti; if the father dud purtdaſat ben 


and it had DESCENDED: to the ſon, and the ſon had died 


without iſſue, and without any heir of the part or H 
 FATHER,—it ſhould NEVER have deſcended in the line of 
the MoTHER, but eſcheated. For though the conſanguines 
of the mother were the. conſanguinet of the ſon, yet they 
were not of confangyinity To THE FATHER, who was THE 
PURCHASER, But if there had been none of the blood of 
the grandfather, yet it might have reſorted to the line of the 
| GRANDMOTHER 3 becauſe her conſanguinej were as well 
of the blood of the father, as the mother's conſanguinity is 
of the blood of the ſan.. , Conſequently alſo, if the n AN- 
FATHER had purchaſed lands, and THEY HAD DESCENDER 
to the father, and from him to the ſon; if the ſon had 
entered and died without iſſue, Als father's brothers, or 
ſiſters, or their deſcendants; or, for want of them, His 


great · grandfather's brothers, or ſiſters, or their deſcend - 


(e) Lit. Sec. 4. paſſim, and 88 land, and it defcends to the 
Co. Lit. 12. a. with Hargrave's ov indy aa and HE dies with. 
notes. For an explication of the out heir of the of the father, 
principle which goyerns this rule it ſhall deſcend to the heir on the 
of deſcents, ſee Blac. Com. 2 v. part of the mother, becauſe they 
220 to 223» Sir Edw. Coke, in have one and the ſame mother. 
1 Inſt. 13. a. ſays, ff When lands Harg. n. 5. on Co. Lit. 13. a. 
DESCEND from the part of the He cites Hal. MSS.—But ſee 
father, the heires of the part of poſt. the fixth rule of tranſverſal 
the mother ſhall never inherit.“ aſcending deſcents. 
But if the eldeſt ſon puꝝchA- 


ants; 


7 
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ants z or, for want of them, any oF THE CoNSAN= 
GVINITY'OF THE GREAT-GRANDFATHER, or brothers or 
fiſters of the great-grandmother, or their deſcendants, 
might have inhetited. For THE CONSANGUINITY OF THE 


GREAT-GRANDMOTHER WAS THE CONSANGUINITY OF 
THE GRANDFATHER. But none of the line of the 
mother, or grandmother, viz. the grandfather's wife, ſhould 
have inherited, for that they were vor of the blood of the 
firſt purchaſer. And the ſame rule, 7 converſo, holds in pur- 
chaſes in the line of the mother, or grandmother. They 
ſhall always ny in tho SAME line that the 1 prone 
ov n in, 


Bur it is vor e that he that inherits be always 
beit ro THE PURCHASER. It is ſufficient if he be of x18 
BLOOD, and HEIR to HIM that was LAST SEISED. The 
father purchaſes lands which- deſcended to the fon, who 
dies without iſſue; they ſhall never deſcend to the heir of 
the part of the ſon's MOTHER, But if the ſon's 6GRAND- 
-MOTHER has a brother, and the ſon's GREAT-GRAND- 
MOTHER hath a brother, and there are No oTHER kindred, 
they ſhall deſeend'to the GRAND-MOTHER's BROTHER, And 
yet, if the father had died without iſſue, HIS GRAND- 
MOTHER'S BROTHER ſhould have been preferred before 
his mother's brother; becauſe the former was heir or THE 
PART OF HIS FATHER, though a female, and the latter 
was only heir of the part of his mother, But where the 
ſon is once SE1SED, and dies without iſſue is OMAN D- 
NMOTHER's BROTHER IS TO HIM HEIR OF THE PART OF HIS 
* FATHER; and being nearer than his great-grandmother's 

brother, is ng af in the deſcents' Io 


Bor note, this is A intended fo long as the line of 
deſcent is not broken. For if the ſon ALIEN thoſe lands, and 
| then 
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then REPURCHASE them again in FEE then the rules of 
deſcents are to be obſerved, as if he were the original vun - 
CHASER; and as if it had been in the line of the father or 


- SEVENTHLY, in all ſueceſſions, as well in the line deſ- 
cending, tranſverſal, or aſcending, THE LINE THAT 18 
FIRST DERIVED FROM A MALE ROOT, HAS ALWAYS THE 
PRRTERUNCE, 


IxxrAnces whereof in the line DESCENDING, &c. vis. 


A. has iNue two ſons, . and G has iflue « for aud 
2 daughter, D. and E.—D. the fon, has iſſue a daughter 
F.—and E. the daughter, has iſſue a ſon G. — Neither C. 
nor any of ., His deſcendants, hall inherit, ſo long as 
oe are ANY deſcendants from D. and E.—and neither Z. 

the daughter, nor any of HER deſcendants, ſhall inherit, ſa 
long as there are ANY nu from D. the * * 
they be male or female. 


So in deſcents COLLATERAL, as brothers and ſiſters ; the 
fame inſtances applied * evidence the ſame conclu- 
ſions, 


boy in ſucceſſions in the line ASCENDING, * muſt be 
2 fuller explication; becauſe it is darker and more obſcure. 
I ſhall therefore ſet forth the whole method of TR ansvEr- 
SAL ASCENDING DESCENTS, _ the eight enſuing rules, 


via. 


| "oy if the ſon purchaſes lands in fee- ſimple, and die 
without iſſue, thoſe of the male line aſcending, usQuE 
INFINITUM, ſhall be preferred in the deſcent, acconDinG 
ro THEIR PROXIMITY OF. DEGREE TO THE SON and 
therefgre, the father's brothers and ſiſters, and their deſcend- 


my 
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ants, mal be preferred beſore· the brothers of the grandfather 
and their defcendants. And if the father had no brothers 
nor ſiſters,” the grandfather's brothers and their defeendants, = 
and for want of brothers, H Is ſiſters and their deſcendants, 
ſhall be preferred before the brothers. of the great-grand- 

father. F or although by the law of England the father or 
grandfather cannot IMMEDIATELY inherit to the fon, yet 
the direction of the deſcent, to the COLLATERAL ASCENDING 
LINE, is as much, as if the father or grandfather had been 


dy law inheritable : and therefore, as in-caſe the father had 


been inheritable, and ſtiould have inherited to the ſon be- 
fore the grandfather, and the grandfather, before the great- 


| grandfather, and conſequently if the father had inherited 


and died without iſſue, his eldeſt brother and his deſcend- 
ants ſhould have inherited before the younger brother and 
his deſcendants; and if he had no brothers, but ſiſters, the 


fiſters' and their deſcendants ſhould have inherited before 


his uncles, or the grandfather's brothers and their'deſcend- 
ants. So though the law of England xxcLunes: the father 
from inheriting, yet it ſubſtitutes and directs the deſcent 
as it ſhould have been, had the father inherited; viz. 1T 
LETS IN THOSE FIRST THAT ARE IN THE NEXT DEGRER 


To HIM . 


3 the ſecond rule is this: That the line of the 
part of the MOTHER ſhall never inherit, AS LONG As THERE 
ARE ANY, THOUGH NEVER SO REMOTE, OF THE LINE OF 
THE PART OF THE FATHER. And therefore, though the 


| mother has a brother, yet if the atavus or atavia patri.— 


i. e. the great · great · great · grandfather, or great- great · great · 


( n M. 12 Edw. 2. Brock, ibid. 38. Blac. Com. 
IV. 144 Fitz. Abr. tit, Diſcent 2 v. 233. 


COMMON LAW or ENGLAND. 14g 


grandmother of the father — has a brother or a ſiſter, he or 
ſhe ſhall be preferred, and exclude the mother's brother, 
though he is much nearer, 


'TrIRDLY, but yet farther. The MALE line of the part 
of the father AscEN DIN, thall, in zTERNUM, exclude the 
female line of the part of the father aſcending; and there» 
fore in the caſe propoſed, of the ſon's puxchAStvG lands 
and dying without ifſue, the ſiſter of the father's grandfather, 
or of his great-grandfather;' and fo, Ix INT IXI TUN, ſhall 


be preferred before the FATHER's MOTHER'S BROTHER 5 


thoꝰ the father's mother's brother be a male, and the father's 
grandfather or great-grandfather's ſiſter be a female, and 
more remote; becauſe SHE 1s OF THE MALE LINE, which 
is more worthy than the female line, though the female line 
be alſo of the blood of the father, 


3 but as in the male line aſcending, THE MoRE 
NEAR is preferred before the more remote; fo in the female 

line DEſcending (g),—ſo it be or THE BLooD or THE FA- 
 THER,=it is preferred before the, more remote. The ſon 
therefore PURCHASING lands, and dying without iſſue g 
and the father, grandfather, and great-grandfather, and fo 
upward, ALL THE MALE LINE BEING DEAD, Without 
any brother or ſiſter, or ANY DESCENDING from mem; 
but the father's mother has a ſiſter or brother; and alſo the 
father's grandmother has a brother, and likewiſe the fa- 


) Qu. if it ſhould not be note Hale, in the concluſion of 
„in the female line ascgnND- this fourth rule of * tranſverſal 


ING,—See Plowd., 450. in the ASCENDING deſcents. 
caſe of Clere and Brook. And 


ther's 
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ther's great -· grandmother has a brother :—though it is true, 
that ALL THESE'ARE OF THE BLOOD OF THE FATHER; and 
though the very remoteſt of them fhall xxcLuDE the ſon's 
mother's BROTHER ; and though it be alſo true, that the great- 
grandmother's. blood has paſſed through more males of the 
father's blood, than the blood of the grandmother, or mother of 
the father; yet, in this caſe, THE FATHER'S MOTHER'S | 
SISTER SHALL.BE PREFERRED before the father's grand- 
mother's brother, —or the great-grandmother”s brother : — 
becauſe THEY are all in the FEMALE line, viz. cognati and not 
* agnati; and the father's mother's ſiſter is the NBAREST;5 and 
therefore ſhall have the preference; as well as in the male 


: |. line ASCENDING, the FATHER's brother, or KIs ſiſter, —_ 


nn brother: ws 


Firm v, but yet in the laſt caſe, where the ſon pur- 
chaſes lands and dies without iſſue, and without any heir on 
the part of the grandfather, the lands ſhall deſcend to the 
grandmother's brother or ſiſter, as heir on the part of his 
father: yet if the FATHER had PURCHASED this Iand and 
died, and it DESCENDED to his ſon, who died without iſſue ; 
the lands ſhould xoT have deſcended to the father's mother's 
brother or ſiſter, for the reaſons before given in the third rule: 
dut for want of brothers or ſiſters of the grandfather, great- 
grandfather, and ſo upwards, in the male asCENDING line, it 
ſhould deſcend to the father's grandmather's brother, or fiſter, 
Which 18 HIS HEIR OF THE PART or RIS FATHER j— 
who ſhould be preferred before the father's mother's brother ; 
who is, in truth, the heir oF THE PART OF THE MOTHER 
of che purchaſer, though the next heir of the part of the 
father of him that LAST DIED sE1SED. And therefore, 
as if the father that was the purchaſer had died without 
iſſue, the heirs of the part of the father, whether of the 
male or female line, ſhould have been preferred before the 
heirs of the part of the mother; ſo the fon, WHO 8TANDS 
| 8 | NOW 


% 
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NOW IN THE PLACE OF THE FATHER, and inherits to him 
primarily, in his father's line, dying without iſſue, the ſame 
devolution and hereditary ſucceſſion ſhould have been, as if his 
father had immediately died wiTHoUT 185UE 3——which ſhould 
have been to his grandmother's brother, as heir or THE PART 
or THE FATHER, though by the female line; and not to his 
mother's brother, who was only heir of the part of his 
-MOTHER; and who is not to take mn 
male and . BE SPENT. 


: Sterne, if the ſon ; ls lands and dies without 
iſſue, and 1T DESCENDS' to any heir of the part of the father; 
THEN if the line of the father, AFTER ENTRY AND POSSES- 
sion, fail, it ſhall u EVER return to the line of the mother (b) ; 
though in the rixs r inſtance, oF firſt deſcent from the ſon, 
Ir MIGHT have deſcended to the heir of the part of the mo- 
ther: ſor by this deſcent and ſeiſin, 1T 18 *LoDGeD IN THE 
FATHER'S LINE, to whom the heir of the part of the mother 
can NEVER derive a title, as heir, but it ſhall rather eſcheat. 
But if the heir of the part of the father had noT ENTERED, 
and THEN THAT line had failed, it might have defcended to the 
heir of the part of the mother, As HEIR ro THE Sd ;j—to 
whom immediately, for want of heirs of the part of the father, 
it 2 have deſcended. | 


— and upon the fins reaſon, if it had ONCE 
- . DESCENDED to the heir of the part of the father of the 
| grandfather's line, and THAT heir had ENTERED, it ſhould 
never deſcend to the heir of the part of the father of the grand- 
MOTHER'S line; becauſe the line of the grandmother was 


NoT of the blood, or ine of the line of the Srand- 
MOTHER's ſide (i). 


(5) But ſee note (e) ante, yogn « prandMOTHER's,” but it ſhould 


' be grandFATHER' s fide,” 
Wo All the editions have it 


E1GHTHLY, 
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 ExrcarHLy, if for default of heirs of the purchaſer, Ss 
part of the father, the lands DESCEND to the line of the mo- 
ther; - the heirs of the mother, of the part of R FATHER'S 
SIDE, ſhall be preferred in the ſucceſſion, before her heirs of 
the part of her MoTHER's fide COINS PRES 
WORTHY. 


Aus eee eee Ra 
ſucceſſions, in England, at this day; and has fo ſtood and 
continued for above four hundred years paſt ; as, by what has 
before been ſaid, may eaſily appear. And note, the moſt part 
of the eight rules and differences above ſpecified and explained, 
may be collected out of the reſolutions in he ae Clers 8. 


Brook, &c. au 1 (#). | 


(i) See Blackſtone's fate ef 
this caſe, Com. 2 v. 4238, who 
controverts the opinion which ſir 
Matthew Hale adopted, in conſe - 


quenoe of the doctrine laid don 


dy juſtice Man woode in that caſe. 

In the year 1779, an anony- 
mous pamphlet was publiſhed, in- 
titled, « Remarks on the Laws of 
« Deſcent; and on the Reaſons 
„ affigned by Mr. Juſtice Black- 
« ſtone, for rejecting in his Table 
« of Deſcent, a Point of Doc- 
te trine laid down in Plowden, 
„ Lord Bacon, and Hale.“ — 


The author firſt Kates the diſ- 


d doctrine, as laid down 

y Manwoode, in the caſe of 
Clere and Brook, namely, that 
* the brother or ſiſter of the 
« purchafer's grandmother, viz, 
« the mother of the purchaſer's 
« father, ſhall be preferred to the 
4 brother or ſiſter of the pur- 
« chaſer's great grandmother, 


% vi. the mother of the pur- 


4 chaſer's father s father; be- 


Bor 
by ——— 


in blood; for ſuch heirs come 


« from the. blood of the female 
« ſex, from which the purchaſcr's 
father iſſued; and where they 
© are equally worthy, the nent 
Hof blood ſhall alway be prefer - 
“e red as heir.” The objections 
of Blackſtone are then ſtared z 


after which the author proceeds 


to conſider the firſt principles of 
inheritance, 
The firſt claim to inheritance, 


be ſtates, ariſes from p1GNITyY of 


blood ;, but, as it frequently hap. 
pens that the claimants are equal 
in point of dignity, the right of 
inheritanee ariſes, ſecondly; from 
PROXIMITY of blood to the Per» 


' ſon laſt ſeiſed. The firſt is abſo. 


lute, and operates on all occaſions 
the ſecond admits of fome-modifi« 
cation, whereby it differs from the 
ſtrict idea of proximity: |» 
Having eſtabliſhed theſe princis 
ples, the author proceeds with his 
remarks on the reaſons aſſigned 


by 
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ETA 
10 


pd he pak on 


Ghee firſt reaſon of Black- 
aint th 


eng ehe principsl queſtion in 
Ache oaſe of: 
bur he law concerning it 45 
3. dalixered aber only; and imthe 
*,00unſe:of argument, by. Mar- 

ode, though afterwards 

toi be confirmed. by the threr 
Hatha j uſtic es, im ſeparatt esta 
+ judicial conferences with the 
©/reportery\\—admitting that the 
preſent pbint was not che princt- 
pal /i ueſtion in che caſe; the at- 
chor remarkg/however; thut as it 
was laid Yown'bywiadgo iu conrt; 
and de ered ih judicial eapu- 


de ſome Hs aue to is + 


that * ae 
Monts ArH appliet- by apy? 
pore e +64 ſoning' muſt run 
gh me —— 
tt er dri 
the —— 
arise tom that. deciſian, mut oe 
Juſt a that phongh Blackdote 
- Rayon allo that, the, la dali! 
ene eee enen. 
_lamg ſubſtantial Kgaſong. whigh 
64 £4 to. che Anglg adgmenty fill he 
8 that hecauſo it 
bY eli red 4er it waziheve - 
Ne. 5 able ; cr beeande jt | 
confirmed y the 
the 1 W that n a5 pot 
61 in I i Na 
ae t 8 a ——ĩ 


As to the lerond reaſo Wiebe. "of 


* cauſe. the chief juſtice, Sit 
i James Dyer,, in reporting he 


„ reſolution of the Court, in what fie 


.* ſeems..to be the 
Ver. II. 


o .Y C 


lame caſe, 


* 


* * 


lere and. Brook; * 


. 
* : . : 
mm » : * ML , N 


daes an notice of this doc- 
10 trine, he. remarks, that the 
report ol Sir James. Dyer is ex- 
N ſhort, and does not give 
the giſtint Aion at large, of 
any of the bepch, even. do the 
Point be fore them; he, herefora, 
canngt by £xpy ed to take e 
any col morph, matter. : Wp 


A to fe 3 ar Zumengs the 

. a, bath re 0 
a re not 

ke Pd 8 "$i Nader 


n poſitive; yet is neuer An 
Aitely, \ve ooghe'r not to di Recht 
che repreſentations of the forgier, 


9 — — che gps "1 
N 


that the Car a jule Wis 
When NAWWSbde | delfy a 


. ban Marr 
22 Wie i 55 
1 Az.to the thirg, reglan,—*% be 


Ab Appears. o- 
5 den i fegt, chez Jerry weny 


ene N 
„ Manwoadr abbe amber has 
ien dhe po3f: which Pl 
Aubjemned- H bin report g which 
" ſays thatdmany: ware: of opinion, 
chat >the; beorkier;cafrovhe great- = 
grandmother ſhould be preferiyd 
to th intamer at che gtanuimo- 
rhet z ſane tlie u that cis 
pon of mare was cob - 
Arte hji1puiind? Harper, {ve 
tic M oun ſea And lord chief 
Juſtice Dyer: Therefore,” ton - 
„tinues the author, whitnBackn 
ad- ele adopted this" pofitier, 
they bad the urieningus opmion 
hs beten to pott it; when 
* Vie tber of "this" Commentarige 
4 85 le, he was ody ju 
the ruples of many — 
n e * 
Az 


* ters 


As to the fourth reaſon,. be · 


*. caufe the poſitiort᷑itſelf deftroys 
« the dtherwiſe entire and regu- 


"IR (ymmerty of our 2 
2 courfe of deſcents, as is mani- 


fekt by inſpecking rhe table; 
4nd deſtroys alfo chat conſtant 
ye! preference of the male ſtocks, 
<'in the x of inheritance, 


« which an additional reaſon i is 


* before given, beside. the mere 
| , dignity of blood; the author 
compares the polio of Man- 
* oode with the principles above 
ed, from whence. be infers; 
Fir, char in point of dignity 
ef blood, the claimants are equal; 
they repreſentingf emale ſtocks of 
the paternal line j therefore upon 
that ground merely. the One 
could nor be preferred to the 
other ; but 0 
* ' that” in point of 
the granttmocher is 
neater̃ to the \ "laſt feiſed, 
than the grand mother; it 
-follows chen, chntſhues che an- 
22 that rhis poſition, deing 
d by the 
wy vy — ee 


—— ymmetry, which ariſes 


from a conformizyes thoſe __ 


o * 187 14 7 


Wah reſpe to the — 


er the fourth. reuſen, he profeſſes 


_ - himſelb at a loſa to underſtand in 
. what manner the po tion of Man - 
; woode can deſt roy the conftanc 
_ ** preference & tho male fiocks 7” 
8 when, by tho very terms of the 


a queſtion, they and their dafcend- 


anti are eminct. £ 
As to the fifth teaſon ebe 
1 cauſe i it introduces all that un- 
e certainty and contradiftion 
"« out by an in 

« au 


pointed 
* w of Inb 
40 bt” oak: 67, bx, * 
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„ andeſtablither's collateral doe- 

oh N Joy arible with the 

2 Point reſalyed in che 

Cfere and Brook, Cy. 

40 the preference * 11. ir 
0 re * dugh 

« 12 597 Ys ts. to 

«reſcind the avid pont then 


for, refolved, it is apphehehded that 


« the difficulty muy be better 
« cleared; by rejecting theeolla- 
* terabda@rins, which was never 
yet reſolved all, —the author 
ue vs that the charges of uncer - 
taĩnty and contradiction, though 
groundleſs, were not brougftt 
againſt Mawmwoode's poſition in 
particular, but againſh © the de- 
«4 ſcendants of the xellatera] an- 
A ceftors of, the higher claſſes: 
comprehending among others, the 
slaſs for which, Black ſtene con- 

.tends'; and chat the deliberate 
opinion of the ingenious; author 
of the Law of Inheritances where 
he-fimply informs; us whas the 
law in —— it, ought to de}, 
ſupports the pohtion. of, Man- 

 waode, an h directly * 
chat of Blaak tone. 

Win reſyed to . of 
* inoompatibility,“ mentioned in 
-the ſume reaſon, the author re- 

markes, that toeſtabliſh the charge, 
ic Houle be proved chat one was 
more wortiy than the other. 
This backt not beer attempted. 
Therefore, continues he, if the 
reputatiomoſ the Commegtator did 
not pre veũt us from mul ing haſty 
chbncluſtons, we ſhould de well 

Juſtißed in treating this onarge as 
x Yiolent aſſumptiol. 

As to the fixth reaſon,—* be. 
4 cauſe the reafon that is given 
for this doctrine in Plowden, 
Bacon, and Hale, (viz. that in 


% any degree paramount the 


. The numbers AER ha Than 's Table cf Deſcems, Com, 2v. 240. 


« cf, 


« firſt, the law reſpecteth proxi- 
* mit y, and not dignity of blood) 
No 38. ought alſe to de preferred 
to Ne 16. which is directly con - 
« trary to the eighth rule laid 
down by Hale bimſelf —the 
author admits that Lord Bacon 
expreſſes himſelf in theſe direct 
terms; * in any degree para- 
is mount the firſt, the law re- 
« ſpefeth proximity and not 
* dignity of blood; buy. ob- 
ſerves, that as it is totally repug- 
nant to the ſpirit of thoſe laws, 
from whence the doctrine of de- 
ſcent originates; ſo it has been 
contradicted by every writer 0 
the fubje&, and is therefore kad. 
miſſible. As to any ſuch doctrine 
in Pfowden or in Hale, the author 
profeſſes he could find none; 
but on the other hand, contends 
that they have advanced doctrines 
ſupporting that of Manwoode, 
and directly cotitrary to what is 
ſuggefted in the reaſon. 
As to the ſeventh reaſon, 
becauſe this poſition ſeems to 
contradict the allowed doctrine 
« of Sir Edward Ceke, who 
lays it down (under different 
„ names), that the blood of the 
„ Kempes, alias Sandies, ſhull 
nat inherit, till the blood of the 
4% Stiles, alias Fairfield, fail : 
% now the blood of the Stiles's 
«+ does certainly not fail, till both 
% No 9. and Ne 10, dre extin : 
« w ore Ne i. being the 
** bod of the Kemper, ought not 
„to inherit till then! — the 
author admits that the blood of 
John Stiles ddes not fail while 
No 10, exiſts, but obſerves that 
George Stiles the grandfather 
married Cecilia Kempr, and that, 
according to Sir Edward Coke, 
the father hath two immediate 


„ bloods in him, the „ 


— 


* 
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his purcha 


e father arid the blood of hie 
« mother, and both theſe bloods 
«are of the part of the father. 
It is therefort evident, ſays. he; 
that as the blood: of John Stiles 
does not fail while Ne 20. exiſts, 
ſo neither does it fail while any 
of the repreſentatives of the 


grandmother, or Ne 11. exiſt.— 


Such being the claim of N* 11. 
the author proceeds to diſcuſs the 
right by rhe rule of Black ſtone 
himſelf, that, in order to aſcer · 
« rairi the collateral heir of John 


Stiles, it is in the firſt place ne- 
_ © cefſary to recur to his anceſtors 


in the firſt degree j on default 
« of which; we muſt aſcend one 


« ſtep higher; to the anceftors in 


the ſecond degree j then to 
„ thoſe of the third and fourth, 
« and ſo upwards; it infiritzm, 
till ſome anceftors be found whe 


* have other iſſue deſcending 


from them, befide the deceaſed, 


in a parallel or collateral line. 


« From theſe anceftors the heir 


« of John Stiles muſt derive hig 
* deſcent.” In obedience to this 


rule, continues hey let us recur-to 


the firſt degree - anceſtors there 


are none living: to the ſecond ; 
by the queſtion; they ars extinct: 


An the third we find Ne t, or 


the repreſentatives of the paternal 


. grandmother... If, for the fake of 
ſpeculation, we purſue our en- 


quiries, we mar find collateral 
anceſtors in the fourth degree, oc 
No 10, but the inheritance is pre - 
viouſly veſted; it is caſt on Ne 1. 
Again, in the Commentaries we 
find this direction: © In order to 
« keep the ſtate of John Stiles as 
„ 'nearly as Nen. in che line of 
ng anceſtors, it muſt 

« deſcend to the neareft couple of 
« anceflors that have left de. 
| | 4 ſeendants 


\ 


- 


i Gd HISTORY-ior Tax” 


I ſctndhnts behind them.“ Can 
idpcadds the author, remain a 
doubt a hic h is the neateft couple, 
o whole iſſur ſhall ſucreed? 
#»:(As to tlie eighth rea ſon, be- 
A banſe in the baſe Milrs Ed. 1 
Wag: Fitz. Abreat Deſcent, 2. 
Bro. Abr. t Deſtentꝭ 38. wuth 
fr ched- on i that of Olete and 
4 wt) lid Gow a9 4 a rule, 


a Taberiter 
* 1 e e Ante al fits; ang 


"fp Sit Matinee Kale ſays, that 
* 1 5 is erty des the 


ther # eine, yet it 
5 Re the de- 
cent, id have | ch 


F had the . Be eee, vo 
it is ſertd in xhe xe ſolation 
Ain lere Ind, Beck, that N* 
50+ .bovld; have inherited to 
A Gceltrey. Stiles the farher cbe- 
&ifore Ne 13. und therefore; No 
Ano. ought alſo to becpreferred 
ih inhoriting to John tles the 
+* on! Ahe authot᷑ ſtuſt facet the 
eabrtrority From theY cut Bobk At 
largo, which days) thanwhwm, 21! 
the reprefentarives of the mute 
tot k, ufſthe· petertal lives re- 
ta, ite Heir af the fon on the 
part fete Alles (for worn 
Manet Wente nds) ought 
„ares uhetit. Ming espreffed 
md fupprite] that un arguwent 
frouſd be dra wn Ffm A cafe Hheů 
fle 5 Pr ee 
ee fic proc M5 to Rite the 
71 52 treffe ts Gir Mat- 
- thew Hale, Who, in tis opitfibh, 
* — eremplf the doctrine of 
pros imity by- its 5 everal degters; 


and to inform us, that thought the A 


"Father, grandfather" and"Pteat- 
"grandfather" cannot immediarely 
inherit, {till we wufk refort. to 

"them, "as to the Rocks from 


* 


whence we are to trace prokitdity 
and primogeniture, ' And to this 
rule; continues the Author, hath he » 
referred the matter at preſent in 
4 ue ſtion, which he Hath Rated and 
cided in the following terms: 
„When the ſon i is onee ſeiſed, a 
„dies withot: iſfue, his g ndmo- 
ther prother (or N® 11.) is to 
"him heir of the part of his fa- 
6 «het, and, "being nearer than 
hit 'Ereat- prandmortier” s bro- 
%'thet, © is preferred in the de- 
* ſcent.“ 
Having thus ſhewn that no ſuch 
3 as that cantained in the 
Yiho b_reaſop „can be. gathered 
rom gb e. authorities there eited, 
tlie author goes on to ſhew, that if 
it be a} int, it is nevertheleſs 


{eobGftepr with the laws of de- 


Lentz becauſe it contradicts the 
"approves 8 
7 tor We are to trace 
rom the father, i it will introduce 
universale canf uſionz willconfound 
Jabg,giftinftion Fe by Sir Ed- 
ward Coke, that the father 
hach! two (bloods: in him, by 
14 which means rhe- father's mo- 
i che ty though of the female line 
1Þkcito, hitn, is of the male line to 
„ tbbfonz fox af wie are to trace 
: from gie father; bik mother muſt 
bel ot aa nemale, line tu the ſon; 
aud, iis hat is ſti ll mobe⸗iurions, 
: in ſueh dae, the whole maternal 
„ne wall be totally excluderl, for 
chern is nos priitꝝy of mi be- 
-rweeti the father and the line of 
theotiothe vr. nb. 10. 
The author then dontendegthat 
the reſbtutionin Clete and Brook 
is indiveMtly Rated iu theveighth 
- feaſofi? It wos there ſeteled, lays 
he, that che heir of the paternal 
grand mother, of the perſon laſt 
Teiſtd, otild ſucceed in prefe- 


rence 
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Bur for the better illuſtrating and clearing of the rules and 


methods of deſcenis, and of the different directions of the civil 
« law, the canon law, and the common law therein, I ſhall here 
ſubjoin the ſo-much+Famed Arbor Civilis of the civilians and 
canoniſts; which being compared with the Gradus Parentelæ 
inthe Firſt Inſtitutes, will fully illuſtrate what has been already 


ſaid (1). 


44 a} « 
q 


rence to the mother's brother: 


whereas in the Commentaries 
we are told who might, or ſhould 
have ſucceeded-.to the father. 

Upon the whole, the author 


aſſerts, that, of the foregoing rea- 


ſons, the firſt, ſecond, and third, 


are merely ſpeculative; the fourth. 


js drawn from an inapplicable 


medium, and a charge which is 


eontradicted by the expreſs words 
of Plowden; the fifth depends 
upon a diſtorted authority, and 
violent aſſumption; the fixth 
on a miſquotation ; the ſeventh 
involves a contradiCtion between 
the table and the text; and 
of the eighth it will not be intem- 


perate to ſay, that it collects a 


point of doctrine from authorities 
by which that doctrine is oppoſed, 
and which point is applied to a 


caſe we are directed not to allow ; 


and from 'which' an inference is 
drawn, though we are enjoined 


not to admit of the premiſes. 7 
; 32% 5. 13.6 EST. 
Such are the remarks upon the 


reaſons aſſigned by Black ſtone for 


oppoſing the doftrine of Man- 


woode z in the courſe of which 
decency is not violated by the pe- 
tulance of controverſy, nor truth 


offended through zeal for 4 fä- 
vourite | ſyſtem.” Mr. CHxrs- 
rauf ehe oditer of the laſt edf? 


89 


122 i 971 


tion of Black ſtoves Commenta- 
ries, concurs with. the learned 
Commentator in preferring 


- 15, to No: For his reaſons; fee 


Blac, Com, 2 v. 239. ed. 1794 
an edition which has eder 


contributed to the “ improv 


* ment of that valuable produc: 
„tion; —and will, I make np 
doubt, eventually add to its cele- 
brity. Wy 

Here it may in general, ſuffice 
to obſerve, that inheritable blood 
is wanting to ſuch as are not re- 
lated to the perſon laſt ſeiſed to 
maternal relations, in paternal 


inheritances; and vice verh. to 


kindred of the half blood to 


monſters - baſtards— aliens, and 
their iſſue to perſons attainted 
of treaſon or felony, and to pa- 
piſts, in reſpect of themſelves 


only, by the ſtatute law, 11 & 32 


W. III. c. 4. but ſee 18 Geo. III. 


C. 6. and 31 Geo. III. C. 34.— 
Perſons ſo circumſtanced, are exe 


N cluded from taking by deſcent; 


and in conſequence, the eſtate in 
the language of the law, * ef. 
« cheats” or falls to the lord of 
the kee. See Was." Com, L. 4. 


» * 
"; 


c. 1 . £a 3 


37K ac. I. 4. cap. 31. Brit. 
49: 8, Fleta, l. 3. cap. 7. Mir, 
8 cap. 1. fec. 3. Co. Lit: 18. b. , 


K 3 6292 N. | 
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CHAP. XII. 


Tring ein . 


He in the former PR: ſomewhat kts: treated 
of the courſe of defcents, I ſhall now, with more brevity, 
conſider that other title of our law which I before propourided 
Jin order to evidence the excellency of the laws of England 
above thoſe of-other nations, viz. the trial by a jury of 
twelve men; which, upon all accounts, as it is ſettled here in 
this kingdom, ſeems to be the beſt trial in the world. I ſhall 
therefore giye a ſhort account of the method and manner of that 
trial LA]. 


FixsT, 


[A] The method of trial by Jury, which is alfa denominated trial 
get pais, or by the country, is juſtly eſteemed one of the chief excellen- 
cies of our Conſtitution, it being an inſtitution moſt admirably calcy- 
lated for the preſervation of liberty, life, and property : indeed, what 
greater ſecurity can we have for theſe ineſtimable bleſſings, than the 
certainry that we cannot be diveſted of either, without the unanimous 
deciſion of twelve of our honeſt and impartial neighbours? Our 
7 Aurdy | anceſtors inſiſting on it as the principal bulwark of their liber- 
bags compelled the confirmatipn of it by Magna Charm; © Nullus 

„ liber homo capiatur, (ſpeaks the Charter, chap. 29.) yel impri- 
'« ſonetur, auf difſeifierur de libero tenemento ſuo, vel ljþerratibuz, 
« vel liberis conſuetudinibus ſais, aut utlagatur, aut exuletur, aut 
40 aliquo modo deftruetur, nec ſuper eum ibimtis, nec ſuper eum 
* mittemus, ISI PER LEGALS benen PARIUM onus; VEL 
% PER LEGEM TERRA. 

The invention of this ſpecies of trial ha been urin to the 
ſuperior genius of Alfred; there ſeems bur little reaſon, however, 
t adopr the jdeaz the merit of Alfred copbiting rather in fixing the 
pumber, | and determining the qualities of jurors, than in the inſtitu- 
eien icſe lf (a). The truth ſeems to be, that thit n was uniyer: 


(9). Snlliy. Leg. xvi. 
WS fally 


* 


\ 
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er, HE is to be a perſon of worth and value, that fo he 
may be RESPONSIBLE for any defaults, either of himſelf, or his 
officers; and is ſworn, faithfully and honeſtly to execute his 
office. This officer is entruſted to elect and return the jury, 

which he is obliged to do in this manner: Firſt, without the 
nomination of either party. Secondly, they are to be ſuch 
perſons, as for eſtate and quality are fit to ſerve upon that 
employment. Thyrdly, they are to be of the neighbourhood 
of the fact to be inquired, or at leaſt of the county or baili- 
wick (b). And, fourthly, anciently four, and now two of 
them at leaſt, are to be of the hundred 1 


SECONDLY, 


la) For the antiquity and of- notes upon Forteſc. de Laud. cap. 
ſice of ſheriff, ſee Co. Lit. 168. - 24. 
Blac. Com. 1 v. 116.—but parti- (8) Vicinus facta vicini præſu- 
cularly Id. 338 to 348, and Seld, migur ſcire. 1 . 12 5. 
81, 
ally eſtabliſhed among all the Northern nations, and £ interwoven in 
their very Conſtitutions, that the earlieſt account of the one gives u 
alſo ſome traces of the other, In this nation, it has been uſed time 
out of mind; and is coe val with the firſt civil government thereof ; and 
though its eſtabliſhment was ſhaken for a time by the introduction of 
the Norman trial by battel, it was always ſo highly valued by the 
people, that no conqueſt, no change of government, could ever pre- 
vail to aboliſh it. See Forteſc. de Laud. Leg. Ang. cap. 25. Spelm, 
Gloſſ. verb. Jurata. Glavnv, I. 2. c. 7. Co. Ln, 163. Co. in Pref. 
to the zd and 8th Rep. Blac. Com, 3 v. c 23. paſſim. Sulliv. Lect. 
p. 249% 251, 204, 366. Barr. on Stat. 17, 18, 19, 86, 457 Hickes' 8. 
Theſ. vol. II. p. 34, and ſeq.” See alla an eſſay on The Con- 
«4 ſtitution of England, „ritten by J. I. de Lolme, cap. 9, 40, 
12. This book is reccmmended to the public, by the author of the 
letters under tke ſignature. of Junius, „as a rm, 
« dpep» ſolid, and ingenious, Pref, $845. 8 7 
- [B] By the policy of our ancient law, the jury was to come 4. v. 
zineto, from the neighbourhood of the place where the action was 
laid; and therefore. they were ſ ummongd fram the very hundred in 
which the cauſe of action aroſe ; and, in the-opinion of Gilbert, the 
K 4 fac 


- — ard 
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Jury. 5 | en A) nu 


teck «ſelf! was originally! determined in che- court of the hundred 
Living in the ln were m pet. opgueRionably the the, 
hie ad t 


very county, or pas, to & both parties ought propet t 0 
appeal; and chus cireumſtanted, Wers fuppoſed to ave had prior 
VFFFCCF CCC 

emſclves, as of the witneſſes, Which each of them might thiuk pro- 
7 to 22 in ſupp ort of tat Which Re wis Ns 888 2825 to 
validate or defend: * from hence it was concluded, t hat they the 
better knew what credit to give to the facts in ex ide nce before chem. 
This convenience, however. was ſoon materially affected, from the 
difficulty of obtaining twelve freeholders in every nundred. To this 
difficulty may be added an in convenience, which; in proteſs of timdy 
reſulted from this ancient and long- continued mode of fummoning4be, 
jury. It was found (Bar. Stat. 110.) that the j jurors, from the very 
circumſtance alone of being of the immediate neighbourhoo8; were 
too apt to be prejudiced. Long ſenſible of the difficulty of ob- 
taining a perfect jury from the hundred, and daily perceiving 
the partiality of their decifions, our law has for a long time been 
gradually relinquiſhing the practice. In the reign” of Edward 
the Third, the number of  necefſary bundredors was conſtantly 
fix—theſe, in the time of Forteſcue (), were reduced to four. 
Indeed the ſtatute 35 Hen. VIII. c. 26. reſtored the ancient number 
of ſix, bur that was ſoon virtually repealed by ſtatute 27 Eliz. c. 6. 
avhich required only two. However the pumber were reduced, yer 
fome were continued; the law ill conceiving it to be neccfary that 
ſothe at leaſt of the pares of the hundred ſhould determine the fact 
between the parties —Sir Edward Coke indeed ( adduces ſuch a 
| variety of inſtances, in which the Courts permitted the neceſſary vum- 
ber to be evaded, that it is manifeſt e- hrartily tired of it 
At length, by ſtatute - & „ Ann. c. 16. it was entirely abolithed in 
al civil actions, except on penal ſtatutes; and upon thoſe ulſo by 24 
Ges, 2. c. 18. the juty being now only to come de corpore ecpritati v, 
from the body of the county at large, and not de bini nt, or from the: 
purtieular neighbourhood. See Baron Gübert's HMiſt. and Pratt. of 
the Court of Common Pleas, cap. 6, 9, 8. paſſim 2 book which will 
reward the moſt ſtudious attentioa.— It muſt be cenfeſſed. however! 
that this poſthumous work, of fo excellent an author, has ſuffe red 
much from the ignoranee and inattention of thoſe who have sttempted 
to edite jt. See alſo Mr. Hargrave's note on Co Lit. 775 bo note 2. 
end H H. P. C. 2 K 473. A 

. W 


(+) De Laws. 1 4.25 " 6 1 Int, 1 s of 


COMMON; L'AW) on ENGLAND. 132 


As to their number, though only twelve are s Nox, yet 
twenty-four (c) are to be KBTVRNED). to ſupply the defects 
make default (4), Their qualifications are many, and are 
generally ſet down in the writ that ſummons them (e). 
They are to be RKQBL SP ARGALES HOMINES. Ol ſuffi- 
cient frecholds, according to ſeveral proviſions of acts of par- 
latent [C. Not convict of any notorious crime that may 

WY wires neo hed Orman) th: ret 44 ο Oe 


* 4 I na Yo "7" ; * 72 * r ” 
Cs #+* "= Z 1219 Is 9 "16 75 ö * +6 1% 
* 


(c) At common law, even in Sir Edward. Coke thinks ch 
civil caſes, the ſheriff might hays « the law delighteth herſelf in 
returned more than twenty-four, „the number twelve. For his 
if he pleaſed · He is reſtricted to teaſon, which is ſome what quaint, 
twenty - four by che ſtat. Weſt, 3. ſee Co, Lit. 135. 4. 
c. 38. The ſtatute extends not to (e) The writ of venire faci as. 
criminal proſecutions. Kdyng, 16. Seld. on Forteſc. de Laud. e. 23. 

(4) Forteſc. de Laud. cap. 23. Blac, Com. give 3524.0 ; 


4 
* 17 _— 


oi By the ſtature Weftminſter 4. 13 Ed. I. e. 38, none ſhall paſs on 
juries, in aſſizes, within the county, but ſuch as may diſpend twenty 
thillings by the Year at the leaſt ; which is encreaſed to forty ſhillings 
| by the ſtatute 21 Ed. J. ſtature i and 2. Henry V. ſtatute 2. c. 3. 
This was doubled by the natute 25 Eliz. e. b. which requires in every 
ſuch caſe the jurors to have eſtate of freehold to the yearly value of 
four pounds at the leaſt. But the value of money at that time de- 
creaſing very conſiderably, this qualification was raiſed by the ſtatute 
16 and 17 Car. II. e. 3. to twenty pounds per annum, which being 
only a temporsry act, for three years, was ſuffered to expire without 
rene wal, to the great debaſement of juries. However, by the ſtatute 
4 and 5 W. and M. c. 24. it was again raiſed to ten pounds per annuum 
in England and fix pounds in Wales, of freehold lands or copybold; 
which is the firſt time that copyholders (as ſuch) were. admitted to 
ſerve upon juries in any of the kings courts; though they had before 
been admitted to ſerve in ſome of the ſheriff's courts, by- ſtatutes - 
1 Rich. III. e. 4. and Henry VII. c.13. Aud, laſtly, by ſtatute 
3 Geo. II. c. 25. any leaſcholder for the term of ſive hundred years 
abſolute, or for any. term determinahle upon life or lives, of the clear 
yearly value of twenty pounds per auaum, over and above the rent re- 
ſerved, is qualifzed to ſerve upon juries. When the jury is de medie- 
tate lin gu, that is, one moiety of the Englith tongue or nation, and 
the other of any foreign one, no want of lands thall be cauſe of chal- 
1 nn N | lenge 
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render chem unfit for that employment. They are not to be 

ol the kindred, or alliance, of any of the parties. And not te 
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Tumour, che time ofthe return 05 

ee In — ad ita the bar, the 
firſt day of the return of the writ; but in other caſes, the 
panel (2) is firſt returned upon the venire facias, or obo nr 
TO BE 80, and the proofs, or witneſſes, are to be brought, or 
ſummoned by DISTRINGAS, or HABEAS CORPORA, for their 
appearance AT THE TRIAL whereby the parties may have 
notice of the jurors, and of their ſufficiency and indifterency, 
Ant ſo they may make their 6 
the jurors, if there W cauſe. : 


| Forums bs Penh their deen. 


I it be in caſes of ſuch w EIO AND CONSEQUENCE, 25 
by the judgment or THE.COURT is fit to be tried AT THE 
BAR, then their appearance is directed to be THERE. But in 
ordinary caſes, the place of appearance i is inthe country at the 
aflizes, or niſi prius, in the county where the iflue to be tried 
ariſes (5). And ark ne this is an excellent ns 


« 7) The Gerit ſhould, by 


ſummons, notify to them their re- 
turn, and like wiſe ſhew them the 
panel. 

(g) The panel is a narrow 
piece of parchment, on which the 


names of the jurors are written, 


and which is alſo annexed to the 


venire. A jury is ſaid to be im- 
panelled, When the ſheriff hath 
entered their names in the panel. 

(5) 'T his is well explained by 
Mr. Juſtice Black ſtone, in the 
third volume of his Commenta- 


view page 353: ſeq. 


lenge to the alien ; for, as he is intapedle to held ws this would 


The 


ey defeat the privilege, 
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The great charge of ſuits is the greendance of the pries the 
Jury-men and witneſſes: and therefore though the prepara- 


tion of the cauſes, in point of pleading to iſſue, and the judg- 


ment, is for the moſt part in the courts at Weſtminſter, 
whereby there is kept a great order and uniformity of pro- 
ceedings in the whole kingdom, to prevent multiplicity of Jaws 
and forms; yet thoſe are but of $8MALL charge, or trouble, 
or attendance; one attorney being able to diſpatch forty 
men's buſineſs with the ſame eaſe, and no greater attendance 
than one man would diſpatch his own buſineſs. The great 
charge and attendanee is AT THE TRIAL, which is therefore 
BROUGHT HoME to the parties in the countries, and be vis 


* near e they ben 
runs, the perſons BEFORE WHOM RAY are to o appear, 


Ir the trial be AT THE PAR, it is to be bebte that court 
where the trial is. If in the country, then before the Juſtices 
of affizes, or niſi prius; who are perſons well acquainted with 
the common law, and, for the moſt part, are Two of thoſe 


pvelve ordinary juſtices who are appointed for the common 
diſpenſation of juſtice in the three great courts at Weſtmin- 


ſter. And this certalnly was a moſt wiſe conſtitution: for 


buſineſs, which would ſoon appear in every cauſe of moment, 
were the trial only before men reſiding in the counties, — as 


_ Juſtices of the peace, or the like; or before men of little or 


no place, countenance, or pre-eminence above others, And 
the more to prevent partiality in this kind, thoſe judges are by 
law prohibited to hold their ſeſſions in counties where they 
were born or dwell (i). 


(i) As it was reafonably ap- the judge might. be biaſſed, if his 
prebended, that the integrity of intereſt was concerned5 or his 
, aftections 


FirsT, it prevents factions and parties in the carriage of - 


SECONDLY, 


—— — - > w — — 
- * 
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Sxcoxpry, as it prevents factions and part gakings, ſo it 
keeps boch he rule and he adminiſtration, of dhe laws, of the 
Fingdom uxiroau. For thoſe men are employed aꝶ juſtices, 
who, as they have had a common education in the ſtudy of the 
law, fo they daily, in Term time, converſe and conſult hone 
another 4 acquaint one another with their, judgments z, ſit 
near one another in Weſtminſter-hall, whereby their judg- 
ments and deciſions are neceſſarily commupicated to one 
another,, either immediately, or by relations, of gthers, By 
this means their judgments, and their adminiſtrations of com- 
mon. juſtice, carry a CONSONANCY\CONGRULTY, AND, un- 


FORMFT.Y; ons ro ANOTHER; whereby, both, the Jaws and 


the adminiſtrations thereof are, preſerved from that confuſion 
and diſparity that would unavoidably enſue, if the adminiſtra- 
tion was by ſeveral 8/COMMUNICATING- hands,.qr by PRO- 
YINCIAL eſtabliſhments. And beſides all this, all thoſe 
Judges are ſolemnly ſworn, to obſerye and judge AccornmnG 
TO THE LAWS of the kingdom, and mr". to the . « 
| ſhi knowledge aud underſtandings, | 


%#! ; 


. when the; jurors appear, 4458 are l each 
party has liberty. to take his challenge to the ARRAY ieſclf, if 
unduly or partially made by the ſheriff; or if the ſheriff be 
of kin to either party :—or to the PoLLs; either for inſuffi- 
ciency of freehold, or kindred or alliance to the other party; 
or ſuch other challenges, either principal, or to the favour, as 
render the juror unfit and INCOMPETENT to try the cauſe, — 


iy 30 wp 
af-&tions were Fe it was reveal ere iſpen- 
wiſely provided by the ſtatutes 4 fatign of the emperor, from the 
dw. III. c. 2. 8 Rich. II. e. 2. government of the provinte where 
and 33 Hen. VIII. cap. 24. that he was born. Cod. Juſtinian. |. i. 
ng judge cf affize ſhould hold pleas tit-xli. Dion. I. Ixxi. The ſame 
in any county wherein he was regulation is obſerved in China, 
born or inhabits. In the Roman with equal ſtrictneſs and with 
empire the ſtricteſt regulations ans citeCt. 
were eſtabliſhed, to exclude any . 

| And 


- 
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And the challenge being confeſſed, or found true, by ſome of 
THE RA of the jury, that particular incompetent perſon. 


withdrawn (4). - 

_. $8VENTHLY, then twelve, and no L258, of ſuch aa ate In- 
DIFFERENT and are returned upon the principal panel, or the 
tales, are lord bo try the ame Aecon pi Th THE arr. 
D b en Wn mas; 430» 

WO Sn LL en“ _ UTE TT OOTY 


_ > Br6uTrHLy, being thus ſworn, the evidence'on eiche 
_ EIGHT 


NY 1 B2T3 Tags iT 
is given in, upon the oA T of witneſſes (J). or ther evi- 


$3 fl 


dence by law allowed ;—as records and ancient deeds{DJz 
316.06 01 ene 4. 117 ut | 1 vl ” but 


tn 4 | * {4} a6 

SOTT o Ts 18 we T7 360 26 4 *1 7j . 64 
{4) Challenges are of two ſorts; () Some trials by outlaw art 
either to the array, which is at determined by wirnelſts, without 
once an exception to the whole 2 jury ; as of the life and death of 


panel, in which ehe jury are are the huſband in dow ery-and in CM 


rayed, or ſet in order by the ſhe- # Sita. Bratt. I. 4. tre by cap. 7. 


riff, in his return; or; to the pollsy- 2 Ed. 2. tit. Tryal, 4% & Ed. 2. 
in capita, and which ate excep- tod tit. 93 9 Ed. 2. tit. 'J udgt 
tions to particular jurors: theſe! ment, 231. Dy. 185. a. 301. 4 
Sir Edward Coke. (1 Inſt. 156). But ſuch caſes relate only to iſſuet 
reduces to four heads; propler bo- wich have no verzrfrom whenet 
noris reſpectum : propter dee tum; a jury may be ſummoned. Seid. 
proßtor dſfectumʒ and prop ter delic- on Forteſe. de Laud, cap. 24: See 
tam. See Gilb. Hiſt. C. P. cap. 3. Blac. Com. 3 v. cap. 22. and the 
Seld. Baron- II. 11. Finch. L. caſe of Ilderton and Ilderton, tes 
401. But ſow Blac. Com. I. 3+ ' ported by H. Blac. 2 7. 245. $4.53 
g. 43 6 ? att $1.42 - 4 * 3 
{DJ From the time of the Norman conqueſt, writings which we 
how call DEEDS, were generally called CHARTERS (@), The wits 
neſſes to charters were anciently, for the moſt part, men well known 
and of good condition, and very often perſons of the reighbourkood, 
If the charters were executed in the county, they werefrequentlyatteſt. 
ed by gentlemen and clergy ↄf the county when they were executed 
in cities or in towns, they were often atteſted by the provoſt, mayors 
bayliffs, or civil officer. Ad probationem inveſlituræ non alii 28 
« guam pares admittuntur, quia coram tis ſolemniter feri debet invejii- 
Je) Madox's Form. Diff. III. In- Hitt. Excheq. VIII. XVI. 
gulph. p. 901. Pref. Epiſt. to Madox's © 
| 10 ture,” 
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but later deeds and copits of records muſt be atteſted by the 
oaths of witefſes - and other evidence in the open court, and 


* ure (S). Men of ſach diſtinction were probably known either 
dy their hands, or by the ſignets which they affixed to their teſti- 
mony; an atteſtation in perpetuam rei memoriam (c). If the charters 
came in queſtion, and the parties were alive to prove them, they were 
admitted in proof; but if they were of ancient date and free from 
ſuſpicion, upon producing them, they were allowed. It is generally 
thought, that Edward the Confeſſor firſt introduced the mode of afhx- 
ing to charters a ſeal of wax. What Sir Edward Coke (4) ſays ſhould be 
2 little conſidered; It is true, the word (//feihrm? occurs in many La. 
tin chapters before the Conqueſt; but if it be likewiſe true, that gil. 
lum was in thoſe times uſed in the ſame ſenſe with fgnum, as Sir Henry 
Spelman (-) and others have] obſerved, then perhaps no great ſtreſs 


can be laid upon the words of ſubſignation to Edwy's charter, men- 


tioned by Sir Edward Coke (FJ. $/gillum did not always ſignify a ſeal 
of wax. There is a charter of K. Edwy (A. D. 96) granting to 
the monaſtery of Bath 30 Manſes, &c. at Dyddanhame, ſubſigned 
«Ego Kdwig rex Anglorum indeclinabiliter. conceſſi. +. Ego 
% Eadgar ejuſdem regis frater celeriter eonceſſi. +, . Egg, Odo Ar- 
« chiepiſcopys cum ſigno ſanctæ erucis impreth +. Ego Alffinus Pre, 
« ſul ſigillum agyæ erueis impreſſi + &c. As toOffa's charter, if Coke 
had informed us where it might be ſeen, it would, perhaps, appear to 
de either-a great rarity, or a great counterfeit (g). lu truth it may 
be taken for granted, that from the time of the Norman Conqueſt, ſeals 
were generally uſed in this kingdom. Then charters were ratified, 
or authenticated by affixing to them a ſeal cf wax: and which.cuſtone 
has been uſed in England ever ſince (5). In Scotland, the ſeals of the 
inferior nobility, and better ſort of freeholders, were in common uſe ag 
early as the time of David the Firſt, A.D..1124. and were ihen eſteem · 
ed as undeniable evidence, in courts of judicature : ſo that if a man's 
ſeal was proved, he was obliged to warrant the inſtrument to which it 
was afhxed, and to ſubmit to whatever inconveniencies his own negli- 
gence might bring upon him (). The ancient feals,were in wax of 
different colours; red, green, or yellow; they were commonly either 
round or oval, though of different ſizes. Thoſe of ecclefiaſtical per- 
ſons were ufually oblong, or oval, though nor always ſo- The ſeal 
was uſually aſhixcd to a labcl of parchment, faſtened tothe fold, at the 
(b) Cujac. Com. in lib. i, de feud, © (FJ Uzi fupta. 


&- 


Ut. x. p- 18. (edit. Lugd. 1566). (C) Madox Form bi xxvit. 


Madox”s Form. Diff. XXVI. (.) Ibid. 
() Spelm. Rel. q. 256. (i) Nicholſon, ſc. H. L. 247, % 
(4 11aſt. 7.a / Keg. Majett. L. C. 8. 


(e) Ad v. v. Sigillum et Signum. f 
bottom 
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in the preſence of the parties, their attornies, counſel, and all 
* by-ſtanders, and before the judge and jury: where each 
party has liberty of Exc IN, either to the competency . 

of tlie evidence, or the competency or credit of the wit- 
neſſes; which. exceptions are PUBLICLY ſtated, and by the 
judges openly or publicly allowed or difallowed herein if 
- the judge be PARTIAL, his partiality and injuſtice will be 
evident to all by- ſtanders. And if in his direction or deciian 
he miſtake the law, either through PARK TI ALT, 10 - 
RANCE, OR INADVERTENCY, either party may require him 


to ſeal A LL or EXCEPTION (mn), thereby to deduce the er- 


"4 * 


Tb | 
ſeal by ſtar, Weſtm. 2. 13 Ed. I. 


e. 3 Would he refuſe to ſeal 


——.— 1 we gen a _ 
Pr. 18. l. 2 Lat. 47. This 
| writ enjoins kim to ſeal the bill of 
_ exceptions, if the fact alledged be 


truly ſtated for, in the bill, the 
eouuſel muſt tate the point 


wherein the judge is ſuppoſed to 
have erred, If to this writ the 


Judge-returus that che fact is un- 


truly ſtated, when, in truth, the 
caſe is otherwiſe, then an action 
may be maintained 
for ſuch his falſe return. This 
bill of exceptions is in the nature 


ef an appeal j examinable, var in 
the court out of which the record 


iſſues for trial, but in the next im · 


This che judge is obliged to 


againſt him 


of juſtice mi 


ror 


mediate ſuperior court, dpon = 
writ of error, after judgmens 


| given in the court bebbw. But this 


mode has been of late years much 


diſcontinued, as it now common 


for the courts to grant NEW n- 


Als for the miſdirection of the 


judge at ui prins, See the caſe of 
Money v. Leach, in 3 Bur. 1692. 
where the tendr of the writ, for the 


judge to acknowledge his ſeal to 
2 bill of exceprions, and the whole 


form and ceremony of the tranſat - 


tion, is minutely reported. For 
an aſſignment of errors, ſetting 


forth the bill of exceptions, ſec 
Id. 1746. Were bills of exception 
more frequent, the adminiftration 

7 4 poſſibly become 
more ſtable. 


dettom of the charter; or elſe to a ſilken ſtring (4), faſtencd in like 
manner to the fold ; or elſe to a piece of parchment, cut from the 
bottom of the charter, and made pendulous. The ſeal was apparently 
of great force, inſomuch that the charter, in a manner, derived itz 
whole ſtrength and validity from it (I). In ancient times the credir 
(4) Hickes, 266. (D Madox Form. Dif. xxviii. Seld, 
1466, 7. of 


Iu 


Ih 9 Tux HISTORY o BR 05 4 
ror of the jugge,vif any were, du cats dent eee 
by vrit of error [E. 8 e af? ee een ene 


Tenn ? of Toit NINA 2 to 1 bees, 
ed to iber 0 Vomz eg mo $7 19 neh ο 21 


P lexil xNrufhentil was juldſted by the 3 
— — ob wotaxies (n). Chirographos was a 


Ki erally of tw arts z one for each party, and 
Ae ſame 1 r which. 17 pole the dee e ele S5 
Pome uche Fee bf parc d between che body of cacHᷓ, 


the wrd Chu 7 as. — in capitels; the parchment 2 


= ” * 1 


the * 
eee or indentwiſc 9. Ehirtets were r execut p 


a7 * —— their names; that being done by ſome clerk, in the pre- 
ſence of them all. Madox Form. Diſſ. xxxi. See more upon this 


| articlp A e $ 5 Vie A An Ancient . and 1 5 era, audi in 
7 e's;Epiftolary Di 1 E 
fende pan: he ** e Mt Fon. 
"gas the, theory of «xideps 251 e — ; 
„third chapter of the, third: 181 olg lac MAAS 
_ conſult; Duncombc s Trials, fer Paig, in the chapter 5 8 
rbe Law Evidence by: Chief, Bare Gilbert 2 
the ſeveral treatiſes on the pleas af che Rr u bd by .the,yeveral 
abridgments of law and aufe]; and: tht heachpt Exc e. che 
La Ni Prius. The vritingvof che iv iam om Hine are 
numerous; and che curious reader may ſge dn; agtayrs of chem in 
Buderus s edition of the Bibliotbeca Nein fele uh y StrR iu Amougſt 
the moſt admired of their profeſſed writers on the flubject are; Ma- 
nochius de Fræſumplioni bus, Mia ſcardus de Proballunuꝶu⁰n Ewerhardus 
de Teftibus el Fide alu mmentorum and Na abit's Us 7 abr 
- $truvius's, Biblierhbrea Juris will be fon nd vegy uſet ul: tote diligent 
Rudent by imroducing bim f 2 ku led ge of tlie praut ipal books 
on the law of nature and nations, the cid il and canotitewy and the 
laws of maſt. of the countrigscin Europe, and of the characters bf 
the ſeveral writers. It is to he wied; that we had "© Hislfotbeta 
Juris Anglicani, written on the fame critical and enlürged plan. 
Such a work has been attempted by Mr. Gatzert, a German writer; 
he publiſhed ar nA 4 beck entitled, m ur Pris 
7 rxorix i Hifterito-literania de Jure commun Aigle. But though 
Mr. Garzert, when the difidvaiitage of his being a foreignet Is con- 
| Adered, has really done wonders ; yet it is not t be Eonceived, thar 
ſuch a work can ever de ede with the req ulftte Judgment; 
accuracy, and nicety, until the taſk is eee * one 7 our 


(#) Madox, ubi ſup. p. 131. (* th. xxviii, ix. 
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 NanTHLY, the excellency of this 0PBH courſe of evis 
dence to the jury, in preſence of the judge, jury, parties and 
counſel, and even of the W 
9 


_ if, Tunar 333 and not in iert before 4 com- 
miſſioner or two, and a couple of clerks; where oftentimes 
witneſſes will deliver that, which they will be a to u. 


tify publicly. 


Adly, n n e e e d 
writing 3 wherein oftentimes, yea too often, a crafty clerk, 
commiſſioner, or examiner, will make a witneſs ſpeak what 
he truly never meant, by drefling of it up in his own 


terms, © phraſes, and expreflions. Whereas on the other 


hand, many times the very MANNER of delivering teſti- 


mony, will give a probable indication, whether the witneſs 
ſpeaks truly or falfly, And by this means alſo he has an 


opportunity to correct, amend, or explain bis teſtimony, upon 


fyrther queſtioning with him ; which EGAN | 


n in writing (#). 


3 Thar by this courſe Aae en- 
mination, there is opportunity for all perſons chmee 
viz. n nnn mw 


an ac been e wo | 


Engliſh law, and is familiarly acquainted with all the writers an our 
laws; conſlicution and biſtory. n. on Co. LB. 1. 4. 


| (ny Bur. Com. 3 v. 3. now; If chey please, et 
(d) Formerly thoſe who knew that natural and indiſputable 
| how, and would venture to do it, right. Want of judgmeat, or of 
were accuſtomed to to plead their temper (independent of ether 
own cauſes, Of lite titties the reaſons) in the parties ittereſted, 


haz uniformly been other - was à ſufficient ground for the 


practice 
wiſe ; though the ON . 
Vos, II. L. counſel 


TIS, 3 


— — — 


— —— —— 
* 2 — — . — 


ws ©" Thr HISTORY or raw? 
+ * "attgrnies, de | zum 2 ofal” Qu effions ; 5 
A Pede An boults EY uch "mich" * er, "than 
Wher the w 12 only delivers EN iis if his Know- 
5 without being interrogated. And on icke other f de, 
Pain and formal interrogatories in Writing, 


PRs 10. d Way y of ofcafiondPintGHigattois 3 d the beſt 
tia ce and BN Gut the trüch, is Wakes 


Tuppreffed,** + * * Aaid u et 7 ee We 
* . \\42 


„ e this webe cxrame and. to 7 * 
J witneſſes, 


af file 2 af ohſerying hel e contradiftion 0 of wit 


jerk Ao the 219. aps .clear . Eng es 3 


A aur do una ee sch mi Nen thurn 
een 542 b wnoltoibar idedorg hig ili v 

ne. hls Anvufortbery, the vety quality... carriage, age, 
TSaonlitoms education, and placg of gommorance of witneſſes, 
attain: roar. plainly;and x ridendy fer forth to the. court 


| and the jury; whereby, the,judge and, Jurors may have 


full information of them; and the jurors, as they ſee 
un Ahn more or leſs credit to their feſtimeny.— 
Ker. dhe hurore ne hot only judges of ;FHE TACT 3 but many 
Mme of. tbr asth of cyidenge> 2. Aud if thers be juſt cauſe 
to diſbelieve what a witneſs ſwears, they are xo bound to 
«give their verdiAaceeorting.ta the.cridence, or teſtimony of 
WHAT WHhcs: Ans hey" "titpy"ſoinetimies give credit tooxE 
witnets, tough ppofed bY more Man he: And indeed, 


eee eee of this trial, abgye, the trial by 
mes, that arhough the jury bugh+-to'give.a great) re- 
rd TTY and ckieir teſffmony, / vet TRY "ARE 


114195 


ENOF, ALWAYS ROUND, BY 2 3 but may either upon reaſon- 


ble cirvurnſtances, inducing 8 blemiſn e mer ard 


nnen 14 144 00 . Pllity, 


LW * A. 00 


, there is opportunity of GQNERONTING \ N GY N 
ae fide 5,9od by this Ld OM 
0 


254 32 


COMMON LA ex GLAND. e 
5 5 "though Gberwiſe, in themſelves, in i eh a of law w 


are to be beard, re OUNCE a 79 8 (EPNTRAKY, .to- 
44 A 


65 teſtimonies, | the truth whereof th the T have usr ca 
3 11¹¹ 22905 
to lalhect, and ma = and Horry 9 5 98 9 
l 


ſing| > the civil T 
BY Pars er as 5 & g . En 2 Þ 
A 2.1 | ' 9117 ? 26 yn «51% oy brit wg yi 


4. 1. un es Dr ot ehe ] * 


Fexrhrvr, _— Lt ye of this trial is this; that 
the judge is always preſent, at the time of the evidence given 


in it, Herein he is able, in matters of law,, emerging ug 


the evidence, to direct them; and alſo. in, matters eb 
to give them a great light and aflltance, an 
the evidence before them, and” 0pa8RFING 'WHEXS, Fan 
QUESTION AND) KNoT' OF THE  BUSINDSS — 
ſhewing them his' opinion even in matter of 3 Wuich 
is a great advantage and light ry lay-men. * thus, 


as-the jury aflifts the judge 3 
of rer, ſo the judge äſiſts the jury. 


points of LAW; and alſo, very much — —— a 


W the e eee 
u 110 „r. „A INT js } | 4) | IT” 55 7 


SOS „transen 


Hus ar 1 35 evidence. 4s tall av te 
jurors WITADRAWito a private place; and are kept frony dll 
ſpeech with either of the parties, till their verdict is delivered 


up (p) 3 and from Adee any evidence, other than in;0PEN 
. 18951 4 | | L 4 l * * n on, 


We 9x v4) 


4 l 5 | TP") | 
00 G The jury ould anletid to and are demanded,” * „Aber 
therauſe; through the while evi- they are agreed, to \make. 
dence, and when they withdraw anſwer by their foreman, the 


from the bar, ſhould ſo conduct common” contlufion-of them all. 


themſelves, in point of judgment, This.the Jaw calls their vE&- 
that o hen they terurn into court; bier. Duodecim viri (namd) 
„ dame 
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_ where it may be ſearched into, diſcuſſed — exa - 
Ky mined. In this receſs of the jury, they are to conſider their 
evidence; and i any writings under ſeal were given i in evi- 
dence, they are to hate check with them ;—they are to weigh 
d mw of witneſſes, and the force and efficacy of 
Keir teſfirhon s wherein, 3s I before laid, they are not pre- 
eitely bound to the rules of the civil law, viz.— to have 


17 witneſſes 0 . * — it be in 
Jed: * 3151 *t LORE 

oh if | cas 
tovig Sar bivs sch To l n 3: ee 5 


Aiman vt Stole unt, fe One - te witneſs, of what 
Aabm udtam wel, ut nos dici- quality ſorver he may be, makes 


e 4 eſt. fat f ag no proof. . Dom. Civ. Law, 1v. 
datio, vel improdatio ; ; vel, in 450. But ſee Tboloſſ. Syntagm. 
* Nas Huoat” feftum,” Juris, Fd. 48. cap, 13. ſect. 9. 


— mp ogarng me Corvinus Enchirid. tit. de Teſti- 


| EOS edifury, Mus, ju. duf. Ulpianus, lib. 31. ad edi. 
* gex WY dices fententiam Dj geſt, lib. 22. tit. 5, Forteſc, 
Afuampteferunt; & de jure prol de Laud cap. 203 32.— Water 


mia - Hickes, d. e. 40 1 250. Plowd: 
th 
REY Ape Rimſetf © th aud the caſe of Shatter 


hs > d, in 1 Show. 158, 
hEfollowitf ftladbery on the Tuts the” Civilians | feem to 


vet inge et of. gu Eogliſh Jury. have received from the Jews, 


— ad abſolyendum verd vel Deut. xix. 1 5+ Match. ITN» 


condemnandum, in Anglia, ne- 
seſſitate compelluntur, atque 
famelzci er quaſi caprivi 


uſq ue 
Mh hegtor, Hehine iftromiflo;, 
'Yourx. abſulverint ſeu condemna - 
De jure, Sueonum et. 
*Gothorum veruſto, Holmiz, 1672, 
"rap. ie, pity: Of late tines the” 


int. 


zar de not withdraw, unleſs 
"they have any doubt among them- 
felves. 


. ſhowld be two of them at leaſt.— 


Unius reſponſio teſtis,; omnino 


non audiatur. Cod, 4-30. 9 


6 , 


16. 
To extricate irſelf out of this 
urdiry, the modern practice 
thie eil law court has plung- 


ed itſelf into another. For: 28 


they do not allow alefs number 
thaty two witneſſes to be plena 
prodatio; they call the teſtimony 


of one, though ever ſo clear and 


poſitive, /emi-plena probatio only, 


| on which no ſentence can be 
By the civil law, where | 
„proof by witneſſes may be n re- 
ceived it is neceffary that there 


founded. To make up there - 


fore the neceſſary complement 


of witneſſes, when they have 
one only to any ſingle fact, they 


admit the party himſelf (plaintiff 
or defendant) to be examined in 


his 
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COMMON LAW or ENGLAND. 1 
caſes of treaſon (r) ;—nor to reje & one witheſs becauſe he is 
fingle ; nor always to believe two witneſſes, if the probability 
of the fact does, upon other circumſtances, reaſonably: encounter 
them Ft): for the trial is vor here fimply av WITNESSES, 
but by Jury. "Nay, it may ſo fall out, chat the jury upon their 
own knowledge, may know, a thing to be FALSE, that 4 


. witneſs (wore to be true; or may know a witneſs to be in · 


competent, or incredible, though nothing be objected iet 
— 5 n give their verb accordingly (7). * 42 


4 


- sn when the \ wh twelve men are AGREED, 
then, and not till then, js. their verdict tu be received. And 
therefore the majority of aſſentors does nor · conclude the 
minority, as is done in ſome countries, where trials by jury 
are admitted. But if any one of the twelve DISSENT, jt js 


get pat mc nor ought to be received. 


his own behalf, and adminiſter 
to him what is called the fuppie- 
tory oath ; and if his evidence 
happens to be in hus own favour, 
this immediately converts the 
half proof into a whole one. By 
this ingenious dꝭ vice, they ſatisfy 
at once the forms of the Roman 
law, and acknowledge the ſupe- 
rior reaſonableneſs of the law of 
England ; a law which permits 
one witneſs to be ſufficient, where 
no more are to be had; and to 
— all temptations of perjury, 

down as an invariable 
_ hat nemo teftts effe debet in 
proprid cauſa. 

(r) Sir John Kelyng, in his 
Reports of Pleas of the Crown, 
fo. 49. fays, it ſeems to me 
„very plain, by the expreſs words 


6 of ſtar. « Ed. 6. e. 16, than un 
« the common law, one witgeſt 
« was ſufficient in high treaſon- 
But ſee 1 Ed. VI. c. u. 4! 
W. III. c. 3.1. 2. 4. 

(s) Pref. to Coke's third nd 
eighth Report, Camd. Brit, 
clxii. clxix. Fort. in Pref, 20. 

(4) See Buſbe;'s caſe, Vaygh; 


147.--It has been ſaid, not from 


any great authority (5 New Abr. 
292.) that there is no caſe in 
ſupport of the above dodtrine ; 
and that the contrary may be in. 
ferred from the ſeveral caſes 
which are ſtated in the Abridg. 
ment alluded to. The caſes, 
however, do not in the leaſt 
affect the principle which Sir 
Matthew has laid down, 
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17; s, truce, chat in ancient; times, as Henry II, and Henry 
ls time, yea, and by Fleta in the beginning of Edward I's 
time, if the jurors diſſented, ſometimes tbere Was added A 
number. aqual to the greater party, and they were then to give 
up their verdict, by twelve of the old, j Jurors and the jurors ſo 


added, But this method has been long, time antiquated, not- 
withſtanding the practice in BraQton's, time, lib. 4. cap«9. and 
Fiera l lib, 4. cap. p. Fer at this day the entire number firſt 


14 


 jmpanelled and. ſworn. are to give up an UNANIMOUS VER» 
DICT, otherwiſe it is none wake And indeed this gives 


ans 05 4% $14 N 42 8 8 


"#1 Thi ma the twelre Juror in their verdict, moſt be 
\ #E&mitted to be a Hngular inſtitution. Perhaps the reaſon for re- 
Achern, at leaſt in criminal proſecutions, aroſe from compaſſion 
N againſt whom if the offence was not proved, be- 

od all miey of doubt in the moſt ſcrupulous juror, it wat 
thought an error on the ſide of merey, that a ſingle weto ſhould ac. 
quit him. Another reaſon for this unanimity might poſſibly have 
ariſen from attaints being frequently brought in ancient times againſt 
ribs, to which puniſhment every juror was liable; it was there. 
fore reaſonable that every ce ſhonld have a power of diſſenting, 
nd net be concluded by the opinion of others. There is a paſſage, i in 
Clarke's preface to the Laws of Hoel'Dhy, which, at the fame time 
that it ſhews that this mode of trial was in ufe among the Welſh, 
bccounts, in ſome meaſure, for the unanimity of the petit jury; which 
is not required from the grand jury. There ate perhaps many Eng- 
liſhmen, and even lawyers, who do not know, that in Scotland 
thpamanimity of a jury is not r@quired, except in revenue cauſes 
before the gourt of Exchequer; and that the chancellor, or foreman 
gives the verdict upon à majority of a ſingle juror t they therefore 
conſiſt of an odd numher, viz. fifteen ; and are choſen out of five and 
forty returned by the ſheriff; the pannel; or criminal, having @ right 
to challenge, as by the Ergliſh law. We find that the Jury, conſiſt. 
ing of an odd number, is à very ancient regulation in Scotland. 
© Such as be agcuſed of any crime that deſerves death, let them paſs by 
6 the leatence 0 ſeyen honeſt men, or elle nine, me ven, of 08 1 


4a) Love: of Kenneth, mentions wn), 
by Borihius (Hollingſhead's tranſl | 
„ Fabian, 
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A a great eight. value and, credit to ſuch; a verde, wherein 
edlye, men us unanimouſly agree in a matter of F FACT, 
$137) 2 | "= 4 e 51 1 | 1 


8 * 2 


Fabian, in his Chronicle, 1 5 very, particul 
mayor and Adermen of Lotd () claiming privils 


ges . the Kh 
of Henry the T hirt, viz. that for a treſpaſs agzihf the King, a Cithe - 


zen mould be tried by twelve of His citizens ; fot murder, by 7 0 
citizens 3 and for 9 againſt a a ſtranger, by the hg Ba. citizens, 
and himfe If. 

Sir Matthew Hale, i in his Hiſtoria ue Corene 6, treati 
of the demeanor of the jury, and how their verdict is to be given, 
remarks, that if there be eleven agreed, and one diſſenting, 

10 a ph he will rather die in priſoß, yet the verdict ſhall not be 5 
eleven ; nor the refuſer fined cx impriſoned;z. and therefor 

« where fuch a verdict Was taken by eleven, and the twelfth 1 fined 
46 and im riſoned, it was upon great advice» fulcd't that che verdi 
4 "was void ; and the twelfth man was dalivereg, and. a pe ve 
4% warded. 41 Ailiz. 1. For men are not to BE FORCED de give 
% their verdict againſt their ee He ces F. 20 E. 1. 
Rot. 43» Nor. coram rege. 

Mr. Emlyn, who publiſhed the OR. work from the 'origival m mas 
nuſcript of Sir Matthew Hale, and that at "the inſtance of the houſe of 
commons (4), has paid particular attention to the paſſage w hich I 
| have Jjuſt-cited,—* Is i it not,” ſays Mr. Emlyn, « A FORCE, When 


any of the j jurors are obliged to comply under the peril of being g 


ſtarved to death ; for how can it be expected that twelve couſidering 
men ſhould, in all caſes, bappen to be of the ſame ſentiments? 
© Therefore - ancientiy it was not neceſſary (at leaſt not in civil 
« cauſes) that all the twelve ſhould agree ; but jp caſe of a difference 
« among the jury, the method was to ſepargte one part from the 
« other, and then to examine each of them as te the reaſons of ther 
„ differing. in opinion; and if, after -ſuch, examination, boch 
.« fGdes perſiſted in their former opinions, the court cauſed both ver- 
1 dicts to be fully and diſtinctly recorded, and then judgment was 
« given ex dete . n juratarum. T, ina great afliſe * 


- 
* 


(5) Theſe privileges claimed by © 1 ſecurdum conſuetu- 
the citizens of London are alluded © dinem civium civitatis Le udoni.“ 
to in a giant of king John's to the Rot. chap. mo Johannis regis, N. 
* of Lincoln, in the firſt year of 35. Petyt. MS. vol. 1. p. 10. 
his reign : ©* Conceffimus etiam quod (c) Vol. 2. 297. ed. oct. 
% Ye placitis coronam tangentibus, (4) ** 29 Nevemb. 1680. 
44 ſe poſlint diratiaare (i. e. clear 


« a writ 


account of the 
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and none diſſent. Though it muſt be agreed, that an jgno- 
rant parcel of men are ſometimes goyerned by a few, that are 

LR : = | more 


2 


kenne, bevree the abhot of Kirüede and Kdwund de 
ypeount, eleven of the jury found for the abbot, and one for 
Edmund de Eyneourt. . In this gaſe, the verdit of the eleven way 
firſ recorded. Robertus de Harblinge et omnes alii præter Radu 
Alium Simonis dicunt fuper ſacranientum ſlum, Ge. and then follows 
the difum of the twelfth. Et pradifius Radulphus filins Simonis 
dicit ſuper ſacramentum ſuum, &c. Then follows the judgment. 
Sed quia predifti undecim congorditer et pregiſe dicunt, quod prediius 
at er ecileſia ſug prædidda majus jus haheant tenendi, Ge. iden 
S*rfideratum of, quod prædictus Abbas of fucceſargs ſui t: neant predifg 
tenementa de catoro in perpetuum, c, Placita corgm juſtic itinerant? 
jo com Lincoln annd $6 H. 3. Rot. 29. in dorſo. | 
Ia an aſſize of noyel difſeifip, between William Triftram, plain, 
Fit, aud John Sigzene] and others, defendants ; where the whole 
Jury conſiſted of only eleven; ten found for Triſtram, and one for 
Simenel ; and both verdifts are recorded in this manner. Decem 
jurati dicunt, quod, Gr. et undecimus jurgtorum, ſeilicet Johannes 
Kineth, dicit, &, Et quia dicto majoris partis juratorum flandun cf, 
- confideratum off, quod pradifius Williclmus recuperet ſeifnam ſuam de 
« praediftis tenementis verſus prædictos Johannem et ajios per viſum recog» 
nitorum, et dampna que tarantur per jur. ad dyas mareas, & Johannes 
et alii in mifericordia. Paſ. 14 E. 3. Rot. 10% coram rege. 
The like practice js ſuppoſed, in the eaſe aboye quoted by Sir 
Matthew Hale; Paf. 20 E, 1. Rot. 43. coram rege; which was 
thus ; Martin Fitz - Oſhert recovered ſeiſin of certgin lands in Weſt. 
$omerton, agajnſt the prior of Buttelye, before John de Loyetot and 
William de Pageham, judges of affize, in Norfolk, anno 16 E. 1, 
The prior afzerwards complained greatly, that injuſtice had been 
done him by Lovetot, at the ſaid aſſize, and rhereupon the biſhop of 
Nabe 20 f and others were ordered to hear the matter and to do 
— tq the prior, Upon this Lovetot and Pageham were called 
before the biſhop, &c. and the prior objected to Lovetot, * quod 
« fieri ferit falſam irrotulationem in rotulis ſuis, et contrariam vere- 
* diflo juratoriny affife pr guide, & c. et hot paratug oft verifigare per 
. 6 preediflos jurgtores, qui omnes ſunt ſuperſiites, &. To which 
Lovetot and Pageham replied, by juſtifying themſelves, and infiſting 
't quod bene #1 rité proceſſerunt ag captionem illivs affiſe, unde vocant 
« recordum rotulorum fuorum, cd In which the judgment pro- 
pouneed by Loverer was entered in the following manngr. * Ze 
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more knowing, or of greater intereſt or reputation than the 


THIATEENTHLY, 


© guig per greed Bam affſam cos vi dun {compertum] fait, quod Edvicws, 
de f praedifius Martinas exivit, fuit liber bomo et liber@ con- 
6 ditionis z et quamvis ipſe Edriqus, et exitny de ipſo proveniens ten. 
4% ifſent dr preediflo price et de pravdeceforibus ſuis, tenementa ſus 
4 in willenagio, et per villana ſervitia, lac cis non prajudicat, quo 
„ minus corpora fua Ant liberg ; eo quand nulla prefecripiio temporis 
« yoteft liberum ſanguinem in ſervitwem reducere, ideo confideratum 
45 off, quod prediftus Martinus recuperet inde ſcifinam ſuam, ©c Bt 
4% TJobannes de Pyhering wm recognitorum pra ſuiæ afſiſe, pro eo 
W yuod i in werediflo prefaie afiſe, narrando illud veredictum contra- 
4% rius fuit omnibus aliis recoguitoridus, narrando aliud quam inter illes 
« fut proviſum, cut per yaminationem corum convittum { compers 
« tum) fuit, et manucaptus oft per, Ec. ideo igſe ot manucaplores ful 
« in miſericordia. Ft praceptum oft vic', quod capiat pradifum J. de 
„ Pykeryng, et ſalve, &c. ita quod babrat corpus cjus apud Kente- 
65 ford, Ac. ad faciendum redemptionem ſuam pro. tranſyrtfhone pre- 
* dia.” The biſhop of Wynton and his fellaws then proceeded te 
examine Lovetot and Pageham touching the ſaid judgment. 
* quia in gonfideratione ſuper weredifto primes nffiſe compertum off, 
44 quod J. de Pyhering anus recognitorum pradifia afiſe, narrands 
*' itludwerediflum, contrarius ſuit omnibus aliis recognitoribus, narras., 
% do aliud quam inter ess fuit prouiſum ; et nichil de ilio contrario in 
#4 reegrdo predifto ſpecificatur five declaratur 3 immo quod vcredi tum 
% captum fuit et receptum, ac fi omnes de uno et de codes afſenſu 
* fuifſent is veredidto predifto ; ner etiam vercdifium ir und- 
cim dec laratur. five ſpecificatur, &c. nec duodecimus ab undecim fuit 
* ſeparatus, nec examinatus per fe ; nec undecim a duodecimo fuernny 
e ſeparati, nee per ſe examinati, &c, PROUT MORIS EST IN TALT 
„ CASU ; et fic ar contrario verealicto ſubſecutum fait judicium non legi 
ae five confurtudini regui conſonum, videtur maniſefts, quod recordum 
* illud non oft plenum, ſex perfectum, in boc caſu, c. Concordatum 
„% , quod afſiſa predifiare-exammetur,&c.”' Upon this the ſheriff was 
*« ordered, quod wenire faciat bic, &c. recognitores A predifiae, et 
+ quod fire faciat Martin to appear at the ſame day, ad audiendum, &c. 
Faliea ad pradiftum diem venerunt recognitores aſſſe pradifte. E 
4 quia pradifti Johannes et Willielmus aliud recordati fuerunt, pram 
i compertum fuit per recordum rotulorum spfius Tobannis ; et etiam-quia 
* furatoras 
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»/TarTzENTHLY, but if there be matter of law that 

carries init any difficulty, the jury may, to deliver themſelves 
| | 


SY SHTHIITL AMA 

% jurmores predicts mins fufficienter fuerunt examinati ſuper arriculis 
« prediftis, cut patet in recordo preditto, iterato fuernnt juratores 
jun er examinati'; qui dien ſuper ſacramentiim ſur, qtod pre: 
tas Marti eus fait diliauab ih rioris die quo ejeftus fuit de pr. 
dh tenementis, Ec. Ei gig compering oft; etc ot guad pr dd 

+ prediftam aſiſam cbram preefatis F. et W. reſpondabas per bali vum 

« fuum, gn? quident ballivus non potuit deducere in fuſlicium jus ſangui - 

« vis nativi dontini fn, "ab/1ut: prefertia-domins fui, &c. ac tia in 

1 fupraMitto records, quod nulla prefſeriptio longi temporis puleſt Berum 

« anguinem in ſervitutem rechicert, quod omnino yulſum oft; Sc. 

® widetar, quod judicium J. de Lovetot efroneum oft : Ides confidera- 

tum oft, quod prædictu: Prior rebaboat pradifla. tenementa, ita quod 
anni fut in codem_ flain, in quo fuerayt thre captionem" predile 

„ afiſe.”” Afterwards by writ of erat, the recod coram'.epiſeop. 

#ynton et ſociis uit auditoribus querelarum wit brought craram rege; 

and Martin Fitz Ofbert aſſigned for error; that he had'tecovered 

ſeifin againft the ſaid prior ©. in graſſo veredicto ſuper vifeifend ſecun- 

dum legem communem ʒ et audilores fue brei regis inde eis diredo, 
1 fine aliqud premunitiont to Martino rite ſadd, contra legem 
* tomninnem, ipſum d prædicto tentments abjuidicaverunt, et contra 

4. -tenorem Mag n Chante domini regis + Dicit \infaper quod predifti 
©. axditores Venire fecerunt coram tis juratores prafuie offiſe in forma 
* certificationis, et ipſos juratores per ſacramentum finm re-examinave- 
4 runt, et admiſer unt ueredictum corum contrarium veredicto per iſs 
print pronemtiato; unde dicit, quod in4is et aliis erratary ci, Gc. 
To this the prior replicd, that Martin had been rem, per 
uh gud vocatur ſcire facias; et quod pradifti aulitares babii>- 
% rum plenam poteſ atem, tam per breve domini regis, quam per ſpecilule 
46, greceptum domini regis, ad corrigenda recorda jnfticiariorum vitioſa 
* of enronta inuenta ; et bor ſatis conflat demi no regi et ius cuſiliv, 
& et quod predifius Marti nus non recuperavit per grafſiem veredictmum; 
4 quia non uit ibi veredictum nif tale quale impar fe tum, gala per 
* XI. juratores captem ; et quod prædicti auditores non atmiſernmt 
* contrarium vereditizim priori veredicto, quia vertdiiium printwuß them 
% coram. F. de Lowetot fuit tale quale tmperfetium, et contra lagrm 
4 terræ captum per XI. juratores, de flatu. ſanguinis ultra temps 
.% I mitatum ; -ſecundum verediqtum magis deberet dici fuppletinprioris 
6 weredifti defectiui, quam eidem contrariari.”” To which Martin 

. rejoined aud-infified, „gu pradifta % fu;t plena ei perfetia 

, „ : 
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from the danger of an attaint, find it re AIY; that fo 
it may be decided in that court where the verdit is returns 
able (u). And if the judge overrule the point of law, con; 
trary to law, hereby the jury are perſuaded to find a gene- 
doubt it, then the judge, upon the requeſt of the party 
deſiring it, is bound by law, in convenient time; to feal 
a bill of exceptions, containing the whole matter excepted 
fo ; that ſo the party grieved, by fuch indiſcretion or erroe 
of. the judge, may W eee 
of K N 


(„) The danger of an 4 motion, to grant xx w TRIALS, 


TAINT is No. merely imagina- 
ry ; nor need the jury, unleſs per- 
haps in criminal or important 
civil caſes, find SPECIALLY; 


the courts of law having of 


late yeafs, ro forward the ends 
of juſtice, been r pe on 


to an immoderate 2 . 


where the jury, or the judge, have 
been miſtaken, or miſled. 4 Bur, 
2108, 3 Bur. 1669. This mode 
was introduced about the middle 
of the ſeventeenth. century. 10 
Mod. aa, but is vo carried 


* 


i 
6 coram J. — feds fu juftic capta, et boc * expreft 
* in codem recordo, ubi dicit jurati dicunt, & c. » Et guad ipſi Mcuper 
„ ravit predicta tenementa per graſum wveredicium præſatæ , petit 
« judicium, fi pradictum groſſum veredictum ſuper difſ. ind preciſe 
, facts aligzo, modo ſecunium legem et cunſuetudinem regni Anglia 
* debet adnicbillari, abſque brevi de attinctd, &c. 

The judgment in this caſe does not appear, but It ſeems, that 
the reaſon why the record of the verdict is ſaid to be imperfect, 
was not becauſe all the twelve did nat agree, but becauſe the dictg 
utriaſque partis were not diſtinctly ſpecified and recorded, which is 
declared to be the uſage in fuch caſe; * prout moris of in 12h 
* caſe. 

* poſſible to contend after this, that the trial by nav ey 
men was thoroughly introduced, or are there any paſſages, in the 
old hiſtorians, which clearly prove it to have been ſo eſtabliſhed, be- 
fore the time of Henry the Third 0 


Kanes 8 
Fovx- 
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- FourtTEENTHLY, although upon general verdicts given 
at the bar in the courts at Weſtminſter, the judgment is 
given WITHIN FOUR DAYS, in preſumption that there can- 
not be any conſiderable ſurprize in ſo folemn a trial, or at 
| leaft it may be ſoon efpied ; yet upon trials, by nif pres, in 
the country, the judgment is not given preſently by the 
judge of -m/#prius, unleſs in cafes of ARE 1MPEDIT : but 
the verdict is returned, after trial, into that court from whence 
the cauſe iſſued; that thereby, if any ſurprize happened, 
either through much buſineſs of the court, or through inad- 
vertency of the attorney, or counſel ; or through any miſ- 
carriage of the jury; or through any other caſualty ; the 
party may have his redreſs in that court iyom whence the 
record iſſued.” . 


- An thus ſtands this excellent order of trial by jury; 
which is far beyond the trial by witneſſes, according to the 
proceedings of the civil law, and of the courts of equity, 
both for the certainty, the diſpatch, and the cheapneſs there- 
of. It has all the helps to inveſtigate the truth that the civil 


Jaw bas, W more. For, as to certainty, 


8 it has tbe rey of witneſs as well as the 
civil law, and r courts. | 

1 it has this D Tb in a much more adyan- 
tageous way than thoſe outs, for diſcovery of truth, 


"ian it x SS of the judge* s obſeryation, 
attention, and aſſiſtance, in point of law by way of deciſion, 
and in point of i a my of direction to the jury. 


* | FourTHLY, 
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-- Foun yHuY, it has the advantage of the jury, and of their 
F 
We * "REAL | 


"Ivy; it has the unanimous ſuffrage and opinion of | 


| twelve men z which, carries in itſelf a much greater weight 
and preponderation, to diſcover 2 amt 1; than any 


other trial whatſoever. 


3 ſo it is much mote 
expeditious and cheap. For oftentimes the ſeſſion of one 
commiſſion for the examination of witneſſes, for one cauſe, 
in the eccleſiaſtical courts, or courts of equity, laſts as long 
as a whole ſeſſion of niſi privs, where a hundred cauſes are 


n 


* 
„ „„ 


And thus A concerning trials in VII CAUSES. 
As for trials in cauſes criminal, they have chis further 
advantage, that regularly the accuſation, as preparatory to 
the trial, is by A GRAND JURY (y). So that as noman's 


intereſt, according to the courſe of the common law, is 


to be tried 'or determined without the oaths of a jury of 
twelve men; fo no man's life is to be tried but by the 
oaths of twelve men, and by the PREPARATORY ACCUSA» 
tox or indictment by twelve men, or more, PRECEDENT 
to his trial ; unleſs it be in the caſe of an appeal, at the ſuit of 


the party (z). 


(4) The jury t now only come de 
es pore comitatus, and not de vi- 

cCincto. See 4 & 5 Ann. c. 16.— 

24 Geo. 2. c. 18. and note [B] on 
this chapter. 


(y) As to a grand jury, con - 


ſult Hule's Hifteria Placitorum Co- 
roze—Hawkins's Pleas of the 


Crown, and the twenty-third 
chapter of the fourth book of 
Blackſtone's Commentaries. 

(z) Mr. Juſtice Black ſtone 
conceives that there are ſome 
few defects in this mode of de- 
cifion, and which he enumerates 
in the conclufion of . 
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Of all tlie ſchemes hitherto made public for digeſting the Laws of 
England, the moſt natural and ſcientifical of any, as well as | 
the moſt comprehenſive, appeared to be that of Sir Marr 
Harz, in his poſthumous ** Analyſis of the Law.” 
Mr. Juſtict BLACx8TONE's Pref, to his Aualy. 
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FREE TT aA ET 


N the enſuing Taacrars, I ſhall make an 

1 clay of reduction of the ſeveral titles of the 
law into diſtributions and heads according to an 
analytical method; but the particulars thereof are 
ſo many, and the connections of things ſo various 
therein, that as I ſhall before-hand confeſs that I 
cannot reduce it to an exact logical method, ſol 
muſt declare that I do deſpair at the firſt, yea, the 
ſecond or third effay, to reduce all the confider- 
able titles thereof under this method. But many 
[A 2 things. 


FHEPREPACE 


things will be omitted, and poſſibly therefore, as 
they ſhall occur to my memory, will perchance be 
diſorderly ſhuffled in under ſuch of the ditribu- 
tions as may not be ſo proper for them,—or at 

; leaſt inſerted brokenly, without their juſt depen- 
dance, —till upon a ſecond or third, or, perhaps, 
further eſſay, the ſcheme or abſtract may be en- 
tirely new framed. 


* 


- * ＋ * | . 1 
og 


Howzvzx, the following eſſay will do thus 
much good. * 

F TIRE it will diſcover that it is not altogether 
impoſſible, by much attention and labour, to re- 
duce the Laws of England a at Jeaft 1 into a tolerable 
method or diſtribution. 


4 RET 


1 8 22 it will givec opportunity both to my- 


ſelf and others, as there ſhall occur new thoughts 
or opportunities, to rectify and to reform what is 
"amiſs in this, and to ſupply | what Is wanting ; 
whereby, in time, a more | methodical ſyſtem or 


reduction 


THE PREFACE 
reduction of the titles of the law; under method, 
may be diſcovered. 


= 1 " 


TrizDLY, that although, for the moſt part, 
the moſt methodical diſtributors of any ſcience 
rarely appear ſubtle or acute in the ſciences thetn- 
ſelves'; becauſe, while they principally ſtudy che 
former, they are leſs ſtudious and adyertent of the 
latter; yet a method, even in the common law; 
may be a good means to help the memory to find 
out MEDI of probation, and to aſſiſt in N 
of _— ttt od | 1 1d: 35! 


{ * + £31 \ 4 Y ? 


Axpo 3 the * of We a are e 
dibribgred!i into the common law, and ſtatute law, 
I ſhall not diſtribute my Analyſis according to that 
method, but ſhall take in and include them both 
together, as conſtitutintz one common bulk or 
matter of the laws of England. Nor ſhall I. con- 


fine myſelf to the method, or terms, of the eivil 


f . 


law, nor of others who have given general ſchemes 
antl analyſes of laws; bat ſhall uſe that method, 
and thoſe words or expreſſions, that I ſhall think 
moſt conducible to the thing I aim at. 


[A 3) The 


THE PREFACE 
Tus laws of this kingdom do refpe&t either, 


Civil rights; or, 
Crimes and miſdemeanors. 


Tais I ſhall ſubſtitute as the general matter of 
the Laws of England s not troubling myſelf with 
cnticiſms or. propriety of words, in which reſpect 
the very word cIviL includes alſo matters crimi- 
nal becauſe civil conſtitutions give the denomi- 
nation of crimes, and the rules and method of 
their puniſhment : but it ſhall be ſufficient that I 
uſe ſuch expreſſions as either are in themſelves pro- 
per to expreſs the thing I mean, or that, by my 
uſage and application of them, I render e 
_ to that ens wh and end. 5 


N I 'SHALL therefore divide the Laws of this 
kingdom, in relation to their matter, into two 
— Bae W 
1. Tux civil part, which concerts cif rights, 
and their remedies. | 


2. Tat 


- 


THE PRE FACE. 


Tun criminal part, which concerns 


crimes 


= 


demeanors: 


and 


Axp theſe, to avoid confuſion, I ſhall diſpoſe 


ſeveral Sections. 


into 


in with tlie Law as it relates to 


Anv firſt, I 


vil matters. 
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8 E C T. I. 
| Of the evil ne IN GENERAL» 


HE civil part of the law concerns, 
Civil rights or intereſts : 
Wrongs or injuries relative to thol rights: 
- 1, Relief, or remedies applicable to thoſe wrongs. 
Now all civil rights, or intereſts, are of two ſorts; 
Jura perſenarum, rights of perſons: or, 
Jura rerum, rights of things. 
The civil rights of perſons are ſuch as do either, 
Immediately concern the perſons themſelves: or, 
, Such as relate to their goods and eſtate, | 
As to the perſons themſelves, they are either, 
Perſons natural; or, 
© Perſons civil or politic; i. e. bodies corporates 
Vor. II. [B; Perſons 
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(2) Tus ANALYSIS or THE LAW. 


Perſons natural are conſidered two ways: 
Abſolutely and ſimply in themſelves; or, 
Under ſome degree or reſpect of relation. Vide Sect. II. 
In perſons natural, ſimply and abſolutely conſidered, we 
have theſe ſeveral conſiderations, viz. | 

The 1nTEREST which every perſon has in himſelf. 

Their CAPACITIES, or ABILITIES, which reſpect 
their actions. 

The intereſt which every perſon has in himſelf, princi- 
pally conſiſts in three things, viz. 

The intereſt he has in the ſafety of his own perſon, 
And the wrongs that reflect upon * are, aſſaults— 
affrays —woundings. 7 a 

The intereſt he has in his liberty, or the - SPI of his 
perſon, The injury whereto, is dureſs, and unlawful 
en ao 

The intereſt he has in his name and reputation. The 
injury whereto isſcanda] and defamation. 

As to the other intereſt of goods and eſtate, though in truth 
they have azhabitude, and are under ſome reſpect to the per- 
ſon; yet becauſe they are in their own nature things ſepa- 
rate and diſtin from the perſon, they will more properly a 
come in under jura rerum. Vide Sect. XXIII. &c. 

The CAPACITY: that every perſon has, which is a power 
that HE TAW variouſly aſſigns to perſons, according to the 
variety of certain conditions, or circumſtances, wherein they 
are; either To TAKE or TO D18Post. .J. MY 

And under this head we have, | 

Firſt, the eapacities themſelves, which are Eptialy 6 two ; 

Capatities which a min has in his own right: — 

Capacities which he has in auter Sn or another” 8 
right. | 


* * 
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Tas ANALYSIS or Tux LAW. [3] 
Now capacities which a man has in his own right, are 
either. 
To acquire or take; 
To alien or transfer. LA bes 
And both theſe are either, | 
Of thirigs perſonal ; ala r en 28 | # 
Of things real,— Ge 
The ſecond kind of capacities are 1N AUTER DROIT,— 
another's right; as executors, corporations, eeftuy Py uſe, 
&c. whereof hereafter. 
The various conditions 6r circumſtances of perfor, with 
relation to thoſe capacities, conſiſting of, | , 
Ability, I 
 Non-ability. ME ones 
And all perſons are preſumed in law able in either of thoſe a 
former capacities of taking, or diſpoſing, who by law are not 
diſabled: and thoſe that are fo diſabled come under the title of 
non-ability, though that non-ability 1 is various in its extent, 
viz. to ſome more, to ſome 8 as in the ſeveral inſtances 
following. 
ALIENS: here comes in the eng of aliens, : > nun- 
ralization, denization, &c. i 
+ ATTAINTED of treaſon or felony here of attainders.” | , 
Perſons oUTLAWED in perſonal enn, 
IxrAxrsz —here of the non- ability of infants. pacon's 5 ; 
Fus coveRTs; here of their diſability, — int far 
 IpgoTs and LUNATICS ; ww of that learn- T5 OM 


e. 2207 


. 


El 


ing, 
\ Perſons under 428 IELEGAL reſtraint or force, as du- 
reſs, maneſs. | 2 
VAILLEINS (now antiquated). | e 
BASTARDS ; and here of legitimation. Vide g xvili, 


[B2] 


(4). Tu ANALYSIS or Tus LAW. 
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SEC T. II. an25 
Of the relation of perſons, and the rights un ariſing. 


OW as to perſons err in ſeſpect of relation, the 
rights thereby ariſing are of nn via. 
_.. Political, 10 PY %%k 1 
+, OEconamical; 5 
Civil. ö 
The political relation of en ede emerge 
thereupon are, 
The magiſtrate; 
The people or ſubject. 
* magiſtrate is either, | 10 
„ +, <tocts's, sc 
8 Subordinate. WY ; 
A 2 ſupreme magiſtrate is either, 
8 ene THE PARLIAMENT, (With whoſe n 
ſhall not here intermeddle. ) a 
Executive: ThE KING. 
And inaſmuch as the king is by the 1 the head of the 
Kingdom aud people, the laws of the kingdom, ie intuitk, 
have lodged in him certain rights, the better to enable him to 
govern and protect his people. And although under this con- 
fidgcation I ſhall be conſtrained to take in and include many 
rights. of things; yet becauſe they. do belong to the king 
under this relation, As KIRG, and I have no other place or 
diviſion ſo apt co diſpaſe of them as this, I ſhell bare bring 
them in together. 
„ to the king, as 1 are of 
emo kinds; 
Such rights as concern his perſon : 
Such rights as concern his prerogative, 
Ol each of theſe in their order, 
1 8 | SECT. 


Taz ANALYSIS or Tus LAW. {51 


S E Een 1+ 
Of ſuch rights as relate to the king's perſon. 


HE rights which more immediately concern the king's 

perſon, include theſe two things, viz. 

The manner of his title, or acqueſt thereof. 

The capacities of the king. 

The manner of acqueſt of the regal title, or dignity, 
is either, 

A lawful acqueſt; or, 

An unfawful acqueſt, 

An hereditary acqueſt of title is by the municipal laws 
and conſtitutions of this kingdom, when the crown deſcends 
to the next of blood, according to the laws and cuſtoms of 
England in caſes of hereditary deſcents. 

And here all thoſe rules that have been obſerved i in the 
law touching this point, may be inſerted. 2 

An unlawful acqueſt of the regal title i is.— 

By uſurpation; when a ſubject by wrong indes the 
crown, or intrudes upon him who has the lawful right 
thereto; as was done by king Stephen, king John, 
Henry the fourth, and Richard the third. 

And herein may be conſidered what power the law Pons 


to ſuch an uſurper, and what it denies him. 
«I 


By conqueſt ; when a foreigner either, | +. 
Vanquiſhes the king, as William the firſt did in * 
Harold. 


Or ſubjects the kingdom; which never hap- victoria 
pened with reſpect to England ſince the f Pur 
Romans. 


831 bee er. The 


(6) Tax ANALYSIS or THz LAW. 


The king's capacity, as he i is king, is of two kinds. 
His political capacity. 
His natural capacity. 

As to his political capacity; he is A SOLE CORPORA- 
T1ON, of a more tranſcendant nature and conſtitution than 
other corporations ; whereby he is diſcharged from many in- 
capacities, which in the caſe of other perſons would, — 

Obſtruct his ſucceſſion, as alienee, &c. 
Diſable his actions, as infancy, or coverture in the caſe 
of a queen, &. 

Then, as to his natural capacity, as he is king: the great 
concerns of government requiring a great affiſtance to the 
king's natural capacity, the laws and cuſtoms of the king- 
dom have furniſhed him with divers aſſiſting councils, which 
are of two kinds, \ ( | 

His ordinary councils, _ 

_ His extraordinary councils, 

His ordinary councils are three, viz. 

Privatum concilium, his privy council, 

And here may be taken in, all ſuch laws as dire&, bind, 
or limit, the privy. council]; either, 
In matters of public intereſt touching the king; ; 
Or in matters of private intereſt between party and 

: Tegal- concilhim, or his council at law; which conſiſting 

of the lord chancellor, lord treaſurer, lord privy ſeal, 
- Judges of both benches, barons of the exchequer, 
maſter of the rolls, &c, is the king's council of ad- 
vice in matters of law, | 
Concilium militare, his council i in time of war, or pub- 
lic hoſtility, viz. Err 
ear] conſtable. 
3 earl marſhal. 


In matters at ſea, the lord admiral. 
The juriſdiction of whom, vide poſt. 


E @ % 
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Tax ANALYSIS or THE Lav. [7] 


The king's extraordinary councils are of two kinds; 
Secular, or, temporal: 
Eccleſiaſtical, or, ſpiritual. - 

The king's extraordinary ſecular 8 are, the houſe of 
peers; the houſe of commons; in their capacity of inform- 
ing, adviſing, and counſelling the Du in matters that "ey T 

Public benefits ; 
Public grievances. 

And here all the learning of parliaments cles comes 
in, viz. the perſons of whom it conſiſts; the members of each 
houſe; the manner of their ſummons ; the places that ſend 
members to the houſe of commons; and how to be qualified ; 
how elected; the qualifications of the electors; what the 
privileges of parliament are; the method of paſſing bius, Ke. 
and how adjourned, prorogued or diſſolved. 

The extraordinary eccleſiaſtical councils are, 

The upper houſe 
The lower houſe 

And hither may be referred all laws and conſtitutions 

touching the convocation. 


| of convocation. 
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(8) Ta ANALYSIS or Tus LAW, 


S E CT. IV. | 


Concerning the Þreregatives of the king. 


AVING fhewn you what rights belong to the king's 
perſon, we came now to thoſe — which concern his 
prerogative. 
And thoſe prerogatives are of two kinds: 
Direct and ſubſtantive prerogatives. 
Incidental and relative prerogatives. 
The direct and ſubſtantive prerogatives may be diſtributed 
une three branches, viz.  * 
Jura majeſtatis, vel ſummi imperit, i. e. 
The right of dominion, 
Poteſfas juriſdiftionis, vel mixti imperii, i. e. 
The power of juriſdiction 
Cenſus Regalis, or, the royal revenues. 
"Which ſhall ſubdivide according to their order, 
See the incidental and relative prerogatives in dect. IX. 
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$'E-C T. V. 
Concerni ng the king's rights of dominion or power of empire. 


HE jura ſummæ majeftatis, or rights of the king's em- 
pire or dominion, are either, 
In relation to his own ſubjects; or, 
In relation to foreigners. 
In relation to his own ſubjects, they relpect, 
Times of peace. 
Times of war. 

And firſt of the rights of dominion, which reſpect times of 
peace, 

Theſe rights, though they are exercilable alſo, in times of 
war and inſurrection, yet ſeeing they do more immediately re- 
ſpect the well-ordering of a kingdom, and preſerving its 
peace and tranquility, I ſhall here inſert them, And though 
they are various in their kinds, and ſome of them ſeem to re- 
fer to the powers of juriſdiction, yet I ſhall endeavour to 

reduce them to theſe eight heads following, viz, 
is rights in relation to the laws. 
In relation to tributes and public charges. 
In relation to the public peace of the kingdom. 
In relation to public injuries and oppreſſions. 
In relation to public annoyances. 


: * 


In relation to his conſtituting the great officers of the: 


kingdom. 

In relation to his ordering and regulating trade and com- 
merce. 

In ſuperviſing, regulating, and ſupplying the defects of 
others. 

Firſt, in relation to the laws of this kingdom : 
In the making of laws. 
In the relaxation of laws. 
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As tothe making laws, his right conſiſts in three particulars : 

In the making of ftatute laws, or acts of parliament ; for 
though the king cannot make ſuch laws himſelf with- 
out the conſent of both houſes of parliament, yet no 
| law can be made to bind the ſubje& without him. 

In the making of ſpiritual laws, or canons eccleſiaſtical, 
which, if kept within the bounds of eccleſiaſtical conu- 
zance, are admitted here in this kingdom: as theſe laws 
cannot be made without the king's conſent, ſo neither 
can the king ordain ſuch laws without the clergy in 
convocation aſſembled. 

So that in both theſe kinds of laws, the king's power of 
making is only a qualified and co-ordinate power. But, 

In making and iſſuing of proclamations, which in ſome 
inſtances are to be taken for laws, as in calling parlia- 

ments, declaring war, &c. herein the king's,power is 
more abſolute, as being made by him alone; yet the 
king cannot by theſe introduce a new law, ſo as to alter 
or transfer properties, or impoſe new penalties or for- 
feitures beyond what are eſtabliſhed by ſtatute or com- 
mon law. | | 

And as to his power in the relaxation of laws already made, 

it reſpects either, | | 
Temporal laws; which being enacted by parliament, the 

king cannot abrogate or annul ſuch a law : but in ſome 
caſes of penal laws, he may, in reſpect of perſons, times, 
or places, ſometimes DIsPENSE with them (a). 
Here may come in all the learning touching diſpenſations 
and non obſlantes, | TE 
Eccleſiaſtical laws, wherein the king has a greater latitude 


(a) The diſpenſing power of the crown was aboliſhed at the time 
of the Revolution, Hume's Hiſt. 8 v. oct. 240, 244, 245, 247, 249- 
Biac, Com. 1 v. oct. 142, 186, 342. 4V. oft. 436, 44% 1 W. & M. 
ſt. 2% Co 3. f 


of 
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of diſpenſation ; for if ſuch laws are not confirmed by 
parliament, the king may revoke and annul them AT 

HIS WILL and pleaſure. , 

And here all the learning of commendams, di iſpenſationes 

| ad plura, and all eccleſiaſtical defects and incapacities 
diſpenſed with by the king, fall under conſideration. 

Secondly, i in relation to tributes and public charges, where- 

in is conſidered, 

What charges he canxoT impoſe without conſent of par- 
liament; and for this, ſee the ſtatute De Tallagio non 
Concedendo, and divers other ſtatutes, reſtraining new 
impoſitions. . 

What charges he May impoſe without conſent of par- 
liament, viz. reaſonable tolls 3 as pavage, pontage, 

murage, &c. 
And here may be conſidered the lawfulneſs of tolls, &c. 
And of exemptions By preſcription, 
from them, | C j By charter. 
Thirdly, in relation to the public peace of the kingdom. 
1. In preſerving it from being broken: 
By inhibitions from going, or riding armed. 
By erecting or razing caſtles and fortifications. 
By prohibiting ſuch erections by others. 
2. In reſtoring it when broken: 
By ſuppreſſing affrays and tumults w1TH FoRCE. 
By a legal proſecuting and puniſhing ſuch affrayors. 
Fourthly, in relation to public injuries and oppreſſions. 
By reſtraining them by impriſonment. 
And herein conſider by whom, —_ when, and how, 
this may be done. 
By proſecuting them in the * name; 
By indictment. | 
By information, 
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By pardoning them, as to the king's proſecution. 
And herein, of pardons, what may be pardoned, when, 
| how, and by what words, &c. 
 Fifthly, in relation to public annoyances : for the king has 
the great care thereof; and the proſecution and puniſhment 
of the ſame, as far as they are public, is by law committed 
to him. | 
And this is commonly exerciſed about 88 ferries, 
highways, &c. 
8. bough theſe particulars, and ſome of the foregoing, more 
regularly come in under pleas of the crown, and criminal 
matters, in the Second Part of this Treatiſe. 
Sixthly, in relation to his conſtituting great officers, viz. 
Civii, Oyetcens, as lord chancellor, treaſurer, privy- 
| ſeal, earl marſhal, lord admiral, Judges, &c. 
And here may be conſidered, 
The manner of their conſtitution. 
Their office, buſineſs, or employment. 
ECCLESIASTICAL OFFICERS, as n biſhops, 
deans, archdeacons, &c. 
And here may come in, 
The manner of their conſtitution ;z—as their election, 
| conſecration, inveſtiture, reſtitution of temporalties, 
&c. 
The exerciſe of their office; viz. how far the king 
may enlarge, limit, or reſtrain it. 
Seventhly, in relation to the regulation of trade and com- 


* 


5 


merce. 


|. His right of | Coining new monies, 


Authenticating foreign coin. 


And here comes in all matters touching the variety and 
legality of coins; and of contracts, orders, and inſtruc- 
tions, relating to it. 

2. His deſignation of places of public commerce; 

As ports, fairs, markets, | 


| Tux ANALYS IS op Tn LAW. [13] 
And here of ſuch various learning as relates thereto 
2 how they are created 5 3 wy 

What is a good grant thereof, and what not, if granted to 
the prejudice of another; and af the writ Ad Quod 
Damnum. 

Alſo what is a dle in market oyert, and of the effects 
thereof in altering properties, &c. and of foreſtalling, 
as when a market may be foreſtalled, and when not. 

3. His right in inſtituting and een the — 
of public. commerce, with reſpect to | 

Weights. 
abe —— Then res, 
"Excefiye prices, &c, 09134 

Eighthly, in relation to his ſuperviſing, regulating 8 

plying the neglects or defects of other magiſtrates; 
| By writs of error. 
Ofcrves magiſtrates [| By writs of appeal, &c. 
Of ECCLESIASTICAL magiſtrates; by devolution. 
Of cauſes, by appeal to him. 
Of preſentations, by lapſe. 

Thus far of the king's prerogatives, with reſpeR to peace; 

next to thoſe that relate to war and commotions. 

Theſe may be termed jura militiæ, and conſiſt, 

In raiſing men. 
In building forts, 

And regard either, 

Domeſtic inſurreRions of his ſubjects: or, 
Foreign hoſtilities of enemies. 

With regard to his ſubjec̃ts, | 
He may raiſe men to ſuppreſs their inſurrections by force. 
He may puniſh them by martial law during ſuch inſur- 

rection or rebellion, but not after it is ſuppreſſed. 


In 
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In relation to 29 5 theſe rights are 8 
vis. 


The p power of ei war, and conceding peace. 

And herein leagues and truces/ may” be conſidered, with 
their various effects. r 

Alſo what ſhall be ſaid an enemy. 

The authorizing who nt n of) 

Public envoy: 
Ambaſſadors; 5 200 v % 5 8 
Plenipotentiar ies. 

The power of granting or ſuing le letters of AN by 
reprizal. . 

And herein 3 the inducements ends, and effects 
thereof. A 29511 Rel 

. The power of granting wfe-cobdulte*” E170 .\ 

And here of eee thereof n 


. . 
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SKEC+T. FL 


Of the poteſtas juricdictionis; ; or the king's ts or power oy 
Juriſdiftion. 


ITHERTO of the jura ſummi imperii, or Ee of 


empire or dominion ; now we come to the jura mixt: - 


inperii, or poteftas jur iſdictionis, wherein the king po 
acts by his delegates, officers or repreſentants. 


This peteſtas juriſdictionis, or power of juriſdiction, ſeems 
principally to be of two kinds, viz. 
Extraordinary. 


Ordinary. 
The extraordinary power of — reſiding i in the 


king, though for the moſt part exerciſed by his officers and 
miniſters, conſiſts in three things; 
In commanding home any of bis O_ frm foreign 
parts; 


the ſeas: 2 
1. amen 
2. By the ſpecial writ of Ne Exeat Regnum. 
In commanding any of his ſubjects to under- 
_ __ take an office or dignity within the realm. 
And here the learning touching theſe may be inſerted, 
as, where, when, and how theſe commands or in- 
ſtructions are to iſſue; and when, and in what caſes 


Nor; what the penalty if not 3 and in what 
manner inflicted. 


2 Ioſt. 47, 


The 
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Jn prohibiting any of his- ſubjects f b * beyond | 
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The king 's ordinary or uſual- power of Juriſdiction, | is of 
two kinds: 7 
Eccleſiaſtical. 
Temporal or civil. 
Ordinary ECCLESIASTICAL juriſdiRtion, or rather juriſ- 
diction touching eccleſiaſtical matters, anciently belonged 


| to the crowns; but was for ſome time uſurped by the pope ; 


ſo by the ſtatute of a6 Hen. Sag * was LIN reſtored to 
the crown. IG | 
Ani this is of toe kinds; TTL BUG 2 NM [4 
Voluntary juriſdiction. þ einineh IS cab 
Contentious Jariſdict ion. 
Eccleſiaſtical 1 9 de __ 
by the king in ſeveral inſtances Ern; to ! mat- 
ters: as, 
In convening eccleſiaſtical \Memblies; bs ben., con- 
vocations, cc. — 
00 ſach acts of voluntary eccleſiaſtieal FatiſWQtion, 
n — brat 
dinary. nee une nn 
And in many caſes, to do what the ordinary cannoT 
do; as in conſtituting appropriations, uniting of 
churches, erefting eccleſiaſtical benefices or dignities, 
diſpenſing with irregularities, exempting from eccle- 
ſiaſtical juriſdiction, with relation to his free chapels; 
in pardoning crimes relating to eceleſiaſtical jurif- 
diction, and the execution of their ſentences, 
WHEREIN A PRIVATE INTEREST 18 Nor CON- 
- CERNED ; in ſuſpending the effects of their ſenten- 
ces (even) in cauſes eciminal 3 and an infinite more 
of the like nature. | 
This is a large field full of * tis and e 
learning. 
0 As 
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As to eccleſiaſtical conTENTIOUs juriſdiction: it is 
true, the king meddles not with it as to the exerciſe 
thereof; for that would be both an injury to the 
excellency of his majeſty, and alſo a wrong to the 
ſubjects in depriving them of their right of appeal; 
if there be cauſe for the ſame ; for if the king ſhould 
be the judge upon the F1R5T inſtance, the party can - 
not aſterwards appeal. 
And therefore in caſes of eccleſiaſtical con TEN oS 
juriſdiction, his potrer is exerciſed by way of 1NTER- 
- POSITION, in three inftances, viz. 
By his power Juriſdictianem ordinariam, et juriſ- 
of committing ¶ diftionem delegatam, 
To commiſſipners of his own nomination under the 
great ſeal. 
By ſuſpending their proceedings; which is fines 
not by his immediate authority, but by the admi- 
niſtration of his temporal courts, who, by a power 
derived from the king, ſuſpend their proceed- 
ings BY PROHIBITION;—if there be cauſe. 
By the laſt devolution of appeal; wherein, though 
the king himſelf does not judge ix PERSON, yet he 
appoints commiſſioners under the great ſeal to re- 
ceive and determine the appeal. 
And thus much of the king's eccleſiaſtical juriſciction. 
Now as to the TEMPORAL or CIVIL juriſdiction of the 
king : this, as well as his ee juriſdiction, is of 
two kinds, viz. 
Voluntary. 
Contentious. | 
His voluntary TEMPORAL juriſdiction conſiſts, 
In erecting of courts by his great ſeal ; ſo that they be 
courts of the common law); for a court of equity 
cannoT be now erected, but by act of parliament. 
Vol. II. Dy In 


— 


ol 
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In the ereflion and cdllativn of, * 
Juriſdictions. e 
_ Regalities. 
| Liberties. 
8 ranchiſes. 
Privileges: and 

Dignities. 
in ere ding and eoltaing of juriſdiions, viz. 

Exempt juriſdictions. 

Non-exempt juriſdictions. | 
Exempt juriſdictions; as the juriſdiction of countiey 
| palatine, juriſdiction not to be WERE txtra muros, 

conuſance of pleas, &c. 

Non-exempt juriſdictions; as _ m_ power to 
hold pleas, &c. 


In the collation of regal powers ; def icing money, 
pardoning offenders, conſtituting juſtices, &c. 


But ſee how far theſe are reſumed by ſtat. 28 Hen. VIII. 


In the collation of liberties; as foreſts, parks, chaſes, 
warrens, ferries, gaols, return of writs, ports of 
tho ſea, fairs, markets, tolls, and many others of like 

In the collation of franchiſes z as creating of free bo- 
roughs, giving power of ſending burgeſles to parlia- 
ment, creating and dividing counties, erecting of 
corporations. | 85 

In exemptions of all kinds; as from ſuit at the county, 

torn, or hundred court; alſo from ſerving on juries, 

and from paying tolls, cuſtoms, ſubſidies, &c, 
In the collation of privileges ;. as endenization of aliens, 
privileges againſt arreſts and imprifonment, and en- 
"Franchiſing villeins by his preſence formerly. 
11 | | In 


- 
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In the creation and collation of dignities ; as dukes, 


marquiſſes, earls, viſeounts, barons, &c. 
And thus far of the king's temporal voluntary juriſdiction. 
As to the king's temporal conTENTIOus juriſdiction be- 
fore · mentioned, this is not exerciſed by the king in his own 
proper perſon, for the reaſons before given in the head of 
eccleſiaſtical contentious juriſdiction; for though inſtances 
have been of the king of England ſitting in the court of 
king's bench, and though the ſtile of that court is coram 
rege, and the chief juſtices there were anciently called 


locum tenentes domini regis, yet, when the king ſat there 


in perſon, the judgment Gopal the court was always 
given by the juſtices. 

The king always exerciſes this contentious temporal ju- 
riſdiction by his judges or juſtices, which he creates or con- 
ſtitutes four ways: 

By wrr, as the chief juſtice of the king! 's bench. 
By PATENT, as the ordinary ets of the ed 
courts at Weſtminſter. 
By COMMISSION, as juſtices of oyer and terminer, 
gaol-delivery, aſſize, and niſi prius. Vide infra,” 
N By CHARTER, as the judges in courts of corporation and 
inferior courts (5). 


(4) To maintain both the dignity and independence of the 
judges in the ſuperior courts, it is enacted by 13 W. III. c. 2, 
that their commiſſions ſhall be made (not, as formerly, and in the 
time of fir Matthew Hale, DURANTE BENE PLACITO, but) 
 QUAMDI1U BENE SE GESSERINT, and their ſalaries aſcertained and 
eſtabliſhed, But ſee 1 Geo, III. c. 23. and Blac, Com. 1 v. oct. 267 
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s E C r. vn. 
cum the cenſus regalis ; or, the king's woran. 0. 


COME now to ſpeak of the censvs nan or the 

king's royal revenue; and here I ſhall not ſay much of his 
houſes, manors, lands, fee-farms, or free rents, becauſe 
theſe are common to him with other perſons ; but I ſhall only 
ſpeak of his royal revenue, or CENSUALES PRAROGATIVA, 
and that CENSUS REGA1 1s, of which the law takes notice 
as of common right belonging to him, As HE 1s KING. 

- And the kinds of thoſe revenues are oy VIZ. 
Eccleſiaſtical, | 
Temporal. | 

His eccleſiaſtical revenues are of two kinds : 
Extraordinary. 

Qrdinary. 

His extraordinary revenues ECCLESIASTICAL ate thoſe 
ſubſidies and tenths, and other eccleſiaſtical ſupplies 

granted occaſionally by the Clergy in their ſeveral convo- 
cations. 

Note, In thoſe occas10NAL fapplics the law takes notice, 
that the king has an inheritance, though depending 
upon the bounty of his ſubjects, and therefore he 
may grant an exemption from them: as likewiſe he may 
do to particular perſons from temporal ſubſidies, here- 
after-mentioned, for the ſame reaſon. 


(c) As to the royal revenue, upon the footing on which it A7 
PRESENT ſtauds, ee the eighth chapter of the firſt book of Black- 
ſtone's Commentaries, = 


His 


/ * 
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His ordinary revenues ECCLESIASTICAL are likewiſe of 
two kinds : ; : 

Conſtant, or annual. 

Contingent, or caſual. 

The conſtant or annual revenue eccleſiaſtical is his tenths 
of eccleſiaſtical bertefices, extra-parochial tithes, and ſome 
other things of eccleſiaſtical nature, that poſſibly might 
come to him by the diſſolution of monaſteries, _ 
Hither may be referred proxies, kunnen ral 
,”. tithes, appropriations, &c, 
The caſual, or uncertain, eccleſiaſtical revenues are, 
His firſt-fruits of all the eccleſiaſtical benefices ; 5 fertled 
in him by ſtat. 26 Hen. VIII. 

The temporalties of biſhops ; which though he arc 
in the crown by reaſon of thejking's right of patron- 
age, yet I may call them $P1R1TUAL, becauſe they 
are part of the revenues of an eccleſiaſtical — 
tion: and on the fame reaſon, 

Corrodies alſo; as being of the foundation of eccleſi- 
aſtical corporations. 


And alſo lapſe itſelf; which though it be not reckoned 


a revenue, becauſe not to be ſold, yet it is xu A- 
- LENT to a revenue; for it yields a preferment for his 


clerk, 
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af the king's temparal revenue, 


1 COME now to that part of the king's A mall. 
which I call TEMPORAL ; ang this js likewiſe of two 
kinds 
Extraordinary, 
Ordinary. 


The extraordinary TEMPORAL revenue may be further 
divided into, 


The ancient. 
The modern. | 
The ancient temporal extraordinary revenues are of 
Ruſhw, cal . ſeveral kinds, a8, ef 
vol. 1. p. 481. Hidage, cornage, ſcutage. Bs 
Aids: ad corpus redimendum, ad filium primogent- 


tum militem faczendum, ad filiam primogenitam- 
maritandam. 


The modern are the ſubſidies and horte quad by 
parliaments. 
The ordinary cenſus regalis TEMPOR AL1S is alſo of two 
kinds, viz. 
Common, 
Special, 
The COMMON genſus regalis A is either, certain, 
or caſual, | 
Certain; as his rents and demeſnes; which are either, 
Newly acquired by diſſolution, ſurrender, exchange: 
or, | 


Ancient; 
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Ancient; as, antigua dominia corone, i. e. ancient 
demeſnes. 

Here inſert what they were, what the tenants fi 

leges were, &c. | 

The CASUAL ordinary temporary revenues; r 

profits of his tenures, and the like. 12 
The $PECIAL ORDINARY cenſus regalis in its original 
vas annexed to the crown for the n of the kingly ſtate 
and dignity; this is of ſeveral kinds, viz. | 
Purveyance, or buying at the king s price; which is fince 
taken away (d). : 
Priſage, i. e. one tun of wine for every ten tuns laden in 
every ſhip; and from aliens, in lieu thereof, two ſhil- 
lings for every tun. 

Here add who are exempted from priſage, &. 
Cuſtoms, great and ſmall, magna & antigua cuſtuma. 
Bona uacantia, as waifs, ſtrays, zureccum maris. | 
Royal fiſh, as whale and ſturgeon. | 
Bona forisfatta, vel confiſcata ; as, 

Bona felonum, vel felonum de ſe. 
Bona fugitivorum. 
Bona utlagatorum, & in exigendis poſitorum. 
Royal eſcheat : as 
Terre Normannorum. 
Terre Alienigenorum. 2 Inft- p. 
Terre Proditorum. | 576, 67% 
Royal mines. 
Maritime increaſe, by reaſon of illuvio mariz. 
Profits of his courts ; as, 
His fees of the ſeal. 
Fines upon original writs. 
Poſt-fines, or fines pro licentid concordandi. 


(4) Vide 12 Car. II. c. 24, 
[C 4] 
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Fines for miſdemeanors, and thoſe are either common 
or royal, a 
Common fines on vills, townſhips, or SBP" for 
the eſcape of murderers, felons, and the _; 
. 5 1. Amerciaments. 
Cuſtody of ideots and lunaticks lands: 
The een ee not ſo te 
former. | $:1 +, 8214 5 
Profs of 2-4 „ % eee 
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nus far Saba the direct or ſubſtantive pulls 
 rogatives of the/crown ; now I come to thoſe that are 
8 relative : :- which are of ſeveral kinds, viz. - 
| The prerogatives, | 
Of his PRESENCE, in relation to ys of the — 
- ſeizure of villeins, arreſts, &c, 
of his Pos$ESSTONS ; that no man can enter upon him, 
but is driven to his ſuit by petition. And here of tra- 
verſe, mouſtrans ds droit, amoveas manus, &c. deere 
in what cafes, and how to be brought. = 
Of his DEMESNEs ; and the ny er 3 
rights. Vide ſupra, ſ. 8. 
of his grants, how to be expounded. 
Or his ſuits ; as, 


In what cqurts, and election of courts, , 


In what writs, 

In his proceſs. 

In his pleadings, 
In his judgments, 
In his executions, 


Of his DEBTORS AND ACCOUNTANTS, in. their debts _ 


and accounts. 
In relation to his TREASURE, and of his officers 
employed therein. 
In relation to perſons RELATED to him; as, his 
queen conſort ; and here of her ſep-r- capacity, 
her ręvenue, aurum reginæ. | 


His 
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His children; his eldeſt ſon, eldeſt daughter, &c. 
His miniſters attending his perſon, or his courts, or 


his public ſeryice, 4 
And herein, 1 1 IT; 6 


And thus I have gone 3 the ei or ſcheme of 
the king's prerogative ; by which,..tho' it be but haſtily and 
imperfectly done, may be ſeen, of what vaſt dimenſion this 
one, though GREAT title of the law is, and what a vaſt 
number of great and conſiderable titles fall into it; info» 
much that if I ſhould purſue any one, of theſe ſubordinate 
titles, though it might ſeem but narrow, and here expreſſed 
but by a word or two, as wreck, Waif, toll, cuſtom, &c. 
there is not one of theſe, but in the bare analyſis of it, and 
of the. ſeveral incidents and rivulets that. would be found to 
fall into it, would grow ag large as the brief abſtract of this 
great head has done, and it may be much larger; as the capil- 
lary veins and arteries in the body take up more room and 
extenſion than the great trunks, out n N 


ramifications are drawn, . * 
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FECT. Xx. 
of * $UBORDINATE magy . : and firſt of ebene. 


Tuus fu far of 4 e n and of the rights 
annexed to him by reaſon of his office, The next con- 
ſideration is of $UBORDINATE magiſtrates, which ſhall 
conſider in the ſame method as the former, viz. not only in 
their own perſons, but alſo jn thoſe rights they have annexed 
to them by reaſop of their offices or magiſtrae. 

All ſubordinate magiſtracy is derived from the FROTY 

either immediately or mediately 3 either by expreſs grant 
from him, or by ſomething that implies or ſuppoſes it in its 
original; viz. cuſtom or preſcription, And this magiſtracy 
may be diſtinguiſhed into theſe er OA {OVA 

Magiſtrates eccleſiaſtical, : 

| Magiſtrates temporal. | | 

| Feelefaltical magiſtrates; ſick, namely, as have 3 * 

diction annexed, are of two Kiely 

Ordinary, 

Extraordinary, 

The ordinary eceleſiaſtical ende,. are alſo of two 
kinds, viz. 

Such as have eccleſiaſt ical ride 8 to their 
places and offices PRIMARILY and originally; as 
archbiſhops, biſhops, archdeacons. 

_ as have their juriſdiction by - ſubſtitution and 
delegation from THEM, as chancellors, officials, 
ſurrogates, vicars general, guardians of the ſpiri- 
tualties, &c. 


* 


The 
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The extraordinary eccleſiaſtical magiſtrates, are certain 
perſons appointed by the king's commiſſion for hearing 
and determining matters of eccleſiaſtical conuſance ; 
the king being ſupreme head in matters eccleſiaſtical. 

And this is either, 

In the firſt inſtance, ſuch as were anciently com- 
miffioners in matters eccleſiaſtical, either ad uni- 

. © © "werſalitatem cauſarum, or in particular caſes, 

4 In the ſecond inſtance, as commiſſions of appeal, and 
And becauſe thoſe magiſtrates have octefiatical jurif- 
- diction. annexed, here might be brought in the whole 
| particulars thereof, and Wm them principally theſe, 
"vis, 1 
In matters of erime, as adultery, fornication, a 
Ke, 
In matters of intereſt, a, | 

De teſtamentis & adminiſtratimum eee 
Here of that matter. 

De matrimonio & divortis: and here, 5 may 
marry; what is a lawful marriage; the kinds of 
divorces, and their conſequences or effects ; ; 

In diſſolving, or not. 
In baſtardizing, or not. 
I caſes of genera] baſtardy, when written 2 ts 
' TEMPORAL courts, 
In caſes of tithes, 
In caſes of dilapidations. | P 
In caſes of ability of clerks, inſtitution, deſtitution, 
. or. deprivation, ſuſpenſion, ſequeſtration, &c, of 
. eccleſiaſtical benefices. 
Of the difference between juriſdiction voLUNTARY, 
as admiſſions, ee, probate of wills, com- 
| miſſion 
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miſſion of adminiſtrations, and CONTENTIOUS 
juriſdiction. 
Of their ſentences and coercion, namely, excommu- 
nication, and the effects thereof, | in Ke to, 
Diſabling the party. 
ä Impriſoning the party. 
The method of RESTRAINING YH beet of their 
J juriſdiction; 
By prohibitions, 
By premunire, 
| The means of redreſſing their errors, 
By appeal: the method and effects thereof. 
Of the ſeveral courts belonging to their ſeveral ju- 
riſdictions; as, 
To archbiſhops, their court of audience, pre- 
rogative court, arid court of arches. | 
To biſhops, their ſeveral conſiſtories, and 
| chanceries, their chancellors, &c. 
Their power of viſitation. To what it extends: 


To corporations 1127 Spiritual. 
When to hoſpitals, 
When w — &c. 
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Concerning TEMPOR AL magiſtrates, | 


"HE temporal magiſtrates are of three kinds, viz. 
Military. | 
Maritime. 
Civil, or common-law magiſtrates. 

The military were the conſtable and marſhal, hols power, 
as far as the common law takes notice of it, conſiſted of 
two parts, Viz. 

Of a kind of Mixrun 1MPERIUM, which principally 
was for the preſervation of peace, and ordering the 
army in time of war. 

A juriſdiction belonging to their court martial: where- 
of before. 

"The maritime is the PREY and ws deriving power 
under him, Their power, likewiſe conſiſts of, 

A kind of MIXTUM ET SUBORDINATUM IMPERIUM 
over the officers and ſeamen, r in the king's 
fleets and yards. 1 

PoTESTATEM JURISDICTIONTS, in relation to matters 
ariſing upon the high ſea. 

And here of the admiral's juriſdiction, and the remedy 
if he exceeds in it; 

By prohibition. , 
Action on the ſtat. 2 H. 4. ; 

The common law, or civil magiſtrate ; I mean ſuch as are 

inſtituted either by the common law, by ſtatute, or by 
n cuſtom: theſe, in relation to things temporal, are 


various. 
And becauſe theſe magiſtrates conſiſt not only of natu- 
ral perſons, as they are e ſuch, but of natural perſons con- 
Kituted 
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ſtituted in ſome degree of empire, power, or juriſdiction; 

| here will aptly fall in the diverſity, the juriſdiction and 
powers of the ſeveral courts, and of the officers, both 
miniſterial and judicial. Theſe, though I ſhall not pro- 

' ſecyte in all their branches and extents, yet I ſhall give 
ſome ſhort account of them, viz. ' 

The ſubordinate crviL magiſtrates are of two kinds : 

Such as have not only a civil power, which I may call 
POTEST ATEM MIXTI IMPERII, but alſo have a power 
of juriſdiction. 5 N 

Such as have a kind of civil power, or MIXTUM IMPE- 

RIUM, but without juriſdiction. Vide ſect. 12. 
As to the former, 
The perſons that exerciſe this power, or or juciſdition, are 
called juDGEs, or judicial officers. 
The places, or tribunals, wherein they exerciſe their 
power, are called covrTs. 
And the right by which they exerciſe that power, is 
called JURISDICTION. 
This therefore yields us theſe conſiderations. 
The courts themſelves, what they are, how they are 
conſtituted. 
What their juriſdiction is, and the extent thereof. 
Who the judges are, and how made, whether by com- 
miſſion, charter, Pg cuſtom, or by courſe 
of the common law. 
The courts are of two kinds : 
Courts of record. 5 
Not of record. 
Firſt, of courts of record, there is this diverſity, viz, 
Supreme. 
Superior. 
Inferior. 
The 
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The fupreme court of this kingdom i is the nion court 


Weſtminſter; 3 hs nn Pleas 


oF, PARLIAMENT, conſiſting of the king, and botli 
houſes of parliament, _ 

The courts I call sur ER tox, afe e of feveral ranks 
and degrees, and every one nevertheleſs is to keep! 
within the bounds arid confines of its * by 
law aſſigned. And they are, 

More principal. 
Leſs principal. 
The more principal are, 
The court of the lords houfe in parliament, 
Chancery, - 
The great courts at | King's Bench, 


| Exchequer. 


3 | Ad communia placita 
Juſtices itinerant (/) ' Ad Placita wi Po . 


The LEss principal are ſuch as are held, 


Gaol- delivery; 

Oyer and terminer, 
By commiſſion: 4 Aſſize, 

Ni ifs prius, 

And divers others. 


By cuſtom, ) As the courts ¶ Lancaſter, 
or _ fo the Cana Cheſter, 
charter: J palatine of Durham. 
By virtue of act of parlia- +9 50m 2 
ment, and the king's com- Juſti — Ss 
mithon : as the courts of And divers n 


IxrERTOR courts of record. Though there be a ſubor- 
dination of moſt courts to ſome other, yet for diſtinc - 


(e) See Blac. Com. 3 v. 57. 4 v. 417. 422. 
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tion's fake I ſhall call thoſe inferior courts which are 
ordinarily ſo called ; as, | 


Corporation courts. 

Courts leet. : 

Sheriffs torns. * - 
Courts baron, 


Secondly, courts vor of } County courts, 

record are divers: as, I Hundred courts, 
And others. 

But T am not ſolicitous of purſuing this matter of courts 
and their juriſdiction over- largely; becauſe all the learning 
of them is already put together in the Tractates of Cromp- 
ton, lord Coke, and others, Who have written on the Juriſ- 
diction of courts, 


Vbr. II. (D] SECT. 
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SE CT. XI 


Of inferior magiſtrates, $INE JURISDICTIONE. 


T now follows, that ſome what be ſaid of thoſe magiſtrates 
who have a certain IMPER1UM, but without juriſdiction 5 
and theſe are called miniſterial officers, 

Some officers indeed are ſimply MINISTERIAL, as clerks 
and officers in courts, cuſtos brevium, prothonotaries; the 
remembrancers and chamberlains of the exchequer, &c. 

But theſe, though they have a ſuperintendency over their 
| ſubordinate miniſters, and a miniſterial adminiſtration in 
courts of juſtice and elſewhere, I ſhall not meddle with in 
this place, but refer them to the ſeveral courts to which they 
belong. 

For thoſe that I hete intend are of a more public and com- 
mon kind, and are principally theſe, viz. 

The ſheriff of the county, who is THE GREATEST Mi- 
NISTERIAL OFFICER; and I call him a magiſtrate, 
becauſe he is A CONSERVATOR OF THE PEACE of the 
county, and executes the proceſs of the king's courts, 

Here are. conſiderable, h 

How conſtituted 7 

How diſcharged: 

What his power, his office, his duty. 

This is a large ſubject: ſee thoſe that have written of 
this office. 

\layors of corporations. And here of heads and gover- 
nors of colleges, &c. (f). 


(J) As to JUSTICES OF THE PEACE, ſee Blac. Com, 1 v. 3 g to 


Conſtables, 


39 5* 
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Conſtables, and head conſtables. | 
Theſe though they have not any juriſdiction to hold 
conuzance of any fact, yet are conſervators of the 
peace, and have a kind of MIXTUM IMPERIUM relative 
to it. 

Bailiffs of liberties, ſerjeants of the mace, and all that 
have a power veſted in them by law for the EXECUTION 
of juſtice, are within the precincts and extents of their 
ſeveral offices A KIND of magiſtrates ; for a ſubjection 
is by law required of others to them, in relation to 
that power wherewith they are inveſted, and the exe- 
cution theteof. 

Thus far of magiſtrates both ſupreme and ſubordinate, 

and the ſeveral rights that are INTUITU & $UB RATIONS 


oFFIC11I annexed to them. 


[D 2] SECT. 
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er. XW-- 
Of the 1 0 of the people or fuljee. 


SAVING gone through the diſtribution of magiſtrates, I 
come now to the other term of e namely, of 
SUBJECTS. 
And the RIGHTS of e are of theſe two kinds, 
Vie» 
Rights 0 of puTy, to be performed. 
Rights of PRIVILEGE, to be enjoyed. 
As to the firſt of theſe, they are ſuch duties as are to be paid 
or performed by them ; either, 

To the king, as ſupreme executive magiſtrate : or, 

To inferior or ſubordinate magiſtrates. | 

The rights or duties to be performed by the people to the 
king himſelf, are, 
x Reverence and honour, fidelity and ſubjection. 

All which come under the name of ALLEGIANCE ; and 
the extent of this is declared, and aſſurance thereof 
given, by the oaths of allegiance, &c. of ſupremacy 

by 1 Eliz. of obedience by 3 Jac. 1. 

Payments of thoſe rights and dues, cuſtoms, ſubſi- 
dies, &c. which either by the common law or by 
act of parliament are ſettled on the king. 

The rights to be performed to IN FERIOR magiſtrates, 
are, 
| Reverence and reſpect to them, according to their 
place and authority. 

A juſt ſubjection to their LAWF UI power and autho- 

rity, as far as by law it extends. 
: The 
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The rights and liberties to be enjoyed BY THE PEOPLE, 
both in relation to the king, and all his ſubordinate magiſ- 


| GE are, : 


That they be PROTECTED by them, and treated accord- 
ing to the laws of the kingdom, in relation to, 
Their lives, 
Their liberties. 
Their eſtates. | 
And here falls in all the learning upon the ſtat. of mag- 
na charta, and charta de foreſta, which concerns THE 
LIBERTY OF THE SUBJECT ; eſpecially magna charta, cap. 
29. and thoſe other ſtatutes that relate to the impriſonment 
of the ſubject without due proceſs of law; as the learn- 
ing of habeas corpus, and the returns owes: 5 + 


Where the party is to be dalle. Hh *Y F 

Where to'be remanded, n b 

Where to be diſcharged. : en 

Hither alſo refer thoſe laws that relate to taxes __ im- 
poſitions; as, F. . dr 

The ſtat. de tallagio non concedendo. ; | 5 Inſt. 59. 

The petition of right, . 3 Car. 1. 


Alſo, the ſtatutes and laws concerning monopolies. 
\ Commiſſions of martial law. 
Commitments by the lords of the council. 
And concerning the trial of mens lives, liberties, or 
eſtates, otherwiſe than according to the known laws 
of the land. 

Theſe, and many more of this nature, are common 
heads of thoſe liberties and rights chat the people are to 
enjoy under the magiſtrate. 

And thus far concerning the CAPITA LEGIs, in reſe- 
rence to the political relation of the magiſtrate, both ſu- 
preme and ſubordinate of the one part, and the suBDITI 
or ſubject on the other part: for though ſubject, in a more 


D 3] : ſtrict 
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ſtrict and peculiar ſenſe, is THE CORRELATIVE OF THE 
PRINCE; yet in a more large and comprehenſive ſenſe, it 
is a correlative to any inferior magiſtrate alſo, according to 
2 more limited and reſtrained ſubjection. 


3 — — — 


Fer. XIV. 


2 a the rightof perſons under ralations economical pay 555. 
| of huſband ang wife, 


HUS far of the rights of perſons under. 2 43 rela- 


tion: now concerning the rights of perſons under a re- 
lation OECONOMICAL. } 


Amd they are theſe ; , - 
Huſband and wife. 
Parent and child, 
Maſter and ſervant, 10 

And I ſhall here note once for all, that | in economical re- 
lations, as in the former, I ſhall not only take in the perſons 
themſelves, but alſo thoſe JURA RERUM which concern them 
under that relation ; ; which thoygh they may be of a diſtinct 
conſideration under jura rerum, yet in this, and what fol- 
lows, I ſhall, as before 1 have done, take in thoſe jura rerum 
that have a kind of connection with the JURA PERSONA- 

RUM, under their ſeveral relations. 

In the conſideration of this relation of huſband and wife, 
are theſe things conſiderable, viz, 

In relation to the perſons themſelves. 
In relation to certain connexes, conſequences, or inci- 
dents, belonging to perſons under this relation. 
As 
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As to the former, theſe capITA LEOIS and 2 enqui- 

ries fall in, viz. 

The perſons that by law may intermarry, the limits where- 
of are preſcribed by the ſtatute 31 H. 8. reſtraining it 
to the degrees prohibited by the Levitical law. 

And yet a marriage within thoſe degrees is NoT void, but 
voidABLE by ſentence of divorce. 

The age of conſent to the marriage: 

In the male, fourteen. 
In the female, twelve. | 

Note, the effects of marriages INFRA ANNOS NUBI- 
LES (g). * 

The differences of marriages; as, 

A marriage de facto. ä 

What is requiſite to the conſtitution thereof; 
And what effect it has, 

And a marriage de jure, 

What it is, and the effects: 

And how each may be tried. 
What diſſolves the marriage. Co. on Lit, 
And here of divorces, viz. „ 235K 
A menſa & thoro only; as, ; 

Cauſa adulterii. 
Cauſd ſævitiæ. 
vinculo matrimonii; as, 
Cauſa conſanguinitatis vel offinitatis, 
Cauſa præcontractis. 


Cauſa frigiaitatis, 


(z) As to CLANDESTINE marriages, ſee 26 Geo, II. c. 33. and 
Blac. Com. 1 v. 439. 4 v. 162.—As to the marriage of lunatics, ſee 


15 Geo. II. c. 30. And as to the marriages of the royal family, 
ſee Forteſc. Al. 401, 402. Lords“ Journ. 28 Feb. 1972. and 12 Geo. 


LIT. Co 1. 
D 4] 


And 
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And here the effects of ſuch divorce, 
In drehten f to che parties themſelves. 
their children. x 
The ſecond thing, is, in relation to thoſe Wap 2 and 
conſequences that ariſe upon the intermarriage, Re + 
2 What things the huſband acquires by the inter- 
342. marriage, viz. | 
Perſonal things in poſſeſſion. 
Real chattels to diſpoſe. 
And here, 8 r 
What ſhall be a poſſeſſion. 
What a diſpoſition. | 
What things he acquires by the death of his wife; 
In relation to chattels real : _ 
By ſurviving her. Vide ſect. 33. 
In relation to inheritances; as, 
Tenant by the curteſy, if he have ys inheritable bi 
her. 

Bacon's Here of tenants by b 

Hiſt. 103. What things he acquires NoT by the intermar- 
riage, or death. 

Note, perſonal things in action, are in bim to diſcharge 
by the marriage ; but not to enjoy them by marriage; 
or death, unleſs he be her executor or adminiſtrator, 
What acts of the huſband during the marriage bind the 

wife. e 
And here of diſcontinuances. . 
W hat acts of the wife during coverture bind the huſ⸗ 
band, and what not. 
| And here of 
Her contracts, 
Her wills, 


Her receipts, 


* 


* 
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What acts bind herſelf, and what not. 
And here of fines by judgment againſt her. 
What the wife acquires by the marriage or death of 
the hufband ; _ 
In relation to honorary titles and precedence. 
In relation to inheritances, 
And here of dower, the kinds of it, 
When and how due. 
Al of quarantine; 
In relation to chattels. 
Here de rationabili parte bonorum ; 
And bona paraphernalia. 
Remedies by the wife againſt the buſband, 
In caſu ſevitie. , 
In caſu alimonie. 
Either in the ſpiritual court: 
Or temporal. | 
In what actions they muſt ſever. 
In what they may join or ſever. 
What relation of proximity either has to the other 
in caſe of ſurvivorſhip, as to the aCminiſtration 
of each other's goods, 
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SEC r. XV. 
Cencerning the relation of parent and child. 


I COME now to the ſecond cconomical relation, i. e. 
father, or mother, and children; and therein we are te 
conſider 3 
The father's intereſt in the child : 
In his cuſtody or wardſhip. 
In the value of his marriage. 
In his diſpoſal. 
The father has the diſpoſal, 
Of his child's education. 
Of his cuſtody to another. 
Vide the act, how far the mother, ſurviving the 
. __ father, is intereſted in thoſe rights. f 
Sd. The child's intereſt in the father or mother, 
* To be maintained by him in caſe of impotency, by 
ſtat. 43 Eliz. c. 2. 
The xkcirRO AL intereſt of each: 
Whereby they may, 
Maintain each other's ſuits. 
Juſtify the defence of each other's perſons. 
1 Sid. 114; Here enquire how far forth the GRANDCHILD, after 
80 the death of the father, is à child within theſe 
conſiderations. 
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SEC I. IN. 


Of the relation of maſter and ſervant, 


TOUCHING the thicd economical relation, of maiity 


and ſervant, little is to be faid, 
But here conſider, 
The kinds of ſervants, 
The nature of retainers, 
The acts that may be done REcIPROCALLY by the 
maſter, or ſervant, to each other; 
In maintaining their ſuits ; 


In defending their perſons. 
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SECT. XVII. 
Concerning n civil. 


1 HAVE done with relations politeal, and alfo cxconomi- 
cal,- and therefore come now to thofe which I call CIVIL; 
though it is true, that term, in a general acceptation, is allo 
applicable to the two former relations. 
But in a LIMITED and LEGAL ſenſe, ! e r civil re- 
htions into four kinds, viz, | 
; Anceſtor and heir. 
Lord and tenant. 
Guardian and pupil, - 
Lord and villein. 


\ 
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Ser 
Concerning anceflor and heir, 
HIS relation I made diſtinct from that of parent and 
child, becauſe many perſons are anceſtors, as to the 
tranſmiſſion of hereditary ſucceſſions, that are not parents; 
and many inherit as heirs that are not children to thoſe from 
whom they inherit. And although the buſineſs of hereditary 
ſucceſſions will fall in hereafter, when we come to ſpeak of 
the JURA RERUM, and the manner of transferring of pro- 
perties, yet I ſhall mention it here alſo. And firſt, conſider, 
Who cannot be anceſtor or heir. | 
A baſtard May be ANCESTOR in relation to his owa 
children, or their deſcendants, but not to any elſe. | 
But a baſtard cannot be HEIR, 
Add here, of baſtards ; 
Who a baſtard by the laws of England; 
By what name he may take: by purchaſe, &c. 
In a right ASCENDING line, the fon is NoT an anceſtor 
TO TRANSMIT to his father, or grandfather, by heredi- 


tary ſucceſſion. 
The HALF-blood is an impediment of defcent, viz. 
Of lands; 
Nor of dignities. 
Who may be anceſtor or heir. Inf. Seck. 


And here all the rules of hereditary ſucceſſions . 33 
may come in: whether, | 
In LIV EA N from father to ſon or 
nephew ; 
In LINEA ASCENDENTE, from nephew to uncle: 


In LINEA TRANSVERSALI, from brother to 
brother. 
SECT. 


{ * Fi 
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S ECT. XIX. 
Concerning lord and tenant, 


1 ND ER the relation between lord and tenant, theſe 
titles fall, viz. 
Firſt, the tenure Itſelf: 
What it is; 
How created: 
What the fruits thereof 
Service. 
mi. Seer Rem, Charge. 
11 Seck. 
Services of two kinds: 
Of common right incident to tenures; as; 
Fealty: 
What it is. 
Conventional ſervices; as, 
Homage, | 
Knights ſervice, 
Grand or petit ſerjeanty. 
Secondly, certain perquiſites ariſing from it ; as, 
Wardſhip; 
Marriage; 
Eſcuage; 
Relief: 
And alſo eſcheat, which is either, 
Poſtea, Ex DEFECTU SANGUINI1S, for want of heirs : 
— | PO 
5 
Ex DELICTO TENENTIs, as by attainder. 
And theſe ſeveral titles may be * into exceeding 
many particulars. 
SECT. 
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SECT, XX. 
Concerning guardian and pupil. 


THE third fort of civil relations are pupil and guardian. 
And herein are conſiderable, | 
With reſpect to the guardian, what and 3 Co. 37. b. 
how many ſorts of CUsTODIES there are: as, 
Guardian BY NATURE,—the father ; 
And in ſome re- The mother. 
ſpects, ‚ The grandfather. 
Quzre, in what caſes, and to what intents. ' 
Guardian BY NURTURE. 
Guardian BY 80CAGE ; 
"Who ſhall be; 
For how long time, * 
Guardian by knights ſervice. 
Vide ſect. prox* ſupra. 
With reſpect to the pupil or heir, is conſiderable; 
When he ſhall be ſaid to be of FULL age 
By common law : 
By cuſtom. 
What he is enabled or diſabled to do: 
In relation to lands. | 
In relation to goods or contracts. 
And here, 
Where he ſhall be bound; 
Where not. 
Theſe may come in here, but more properly before, 
under capacity, ſect. 1. | 


SECT. 
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SECT. XXI. 
\ of bill and villein. 


HIS title is at this day of LITTLE uſe, and in effect 


is altogether antiquated; and therefore I refer myſelf 
herein wholly to Littleton, 


S ECT. XXII. 


Concerning per ſons or bodies politic, i. e. CORPORATIONS, 


HAVE done with the ux A PERSONARUM NATU- 

RALIUM, Conſidered under their ſeveral relations, poli- 
tical, economical, and civil; and therefore I now come to 
perſons politic, or corporations, that is, bodies created by 
OPERATION OF LAW. 

The higheſt and nobleſt body politic, is THE KING; who 
though he be a body natural, yet to many purpoſes i is alſo a 
body politic or corporate, as has been already ſhewn, and ſhall 
not now reſume, Therefore bodies corporate, in reſpect of 
the nature of them, I divide into two o kinds, viz. 

Eccleſiaſtic al. 

_ Temporal. 

Eccleſiaſtical corporations are diſtinguiſhed in their con- 
ſtitution, thus; viz. 

In the title of it. 
In the manner of it. 
In the nature of it. 
In 


— 
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mme TITLE of their W are, 4 
By preſcription; 2 5 | 
By chatter; as all NEW, eccleſiaſtical. cerportons 
founded w1THIN memory, are. 
in the MANNER of their conſtitution, * are; 
Elective, | ib 16.4 
Preſentative·- * 1 
Donative. | 
And here; | | 
Ol inſtitution. | . % wot] 
Induction. | 4800 
And when; | | | 
And the effects thereof. 
Alſo of lapſe, / 
And devolution ; : 
0 When, and how. 0 Yo! * A 
diverſifications, and are, 
Wich cure, as parſon, vicar, &c. 
Without cure, as — 
Regular, as abboty prior. | 
.-  _., Secular, as maſter of bait, 0 #1 vicar, &c. 
With dignity, as biſhops, deans, chancellors; or, 


WT Without dignity, or mn Le . 


prebenc. 2 
Sole, as biſhop, dean, 3 vicar, „eben or, 


Aggregate, as dean and nn 6 confra- 


F ternity. rA at 
* under every of theſe dilinckions, the following con- 


| —— Wh. « zac” 


How they may ACQUIRE; 
And what is requiſite thereto, 
Zy charter or deec. 
Vous II. ILE]! Buy 


In the NATURE of their confiuion te under mt 
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By licenoe to purchaſe in mortman. 

And here of MORTMAINy which Aenne to all 
ſorts of n eee 1 or ſedular. 
How they may ALIEN. | 

Here fall in the ſeveral diſabling ſtatutes of oſs ah 
18th of Eliz. and the enabling ſtatute 32 H. 8. &c. and 
what circumſtances and qualifications are requiſite 
to enable ſuch nations: and if by demiſe, or other- 

wife. | 

How they are DISSOLVED, and the e of ſuch diſſo 
lutions; as, 

What becomes of | * 0 
Their lands; | 
Their goods. 
And this is likewiſe applicable to 
Lay corporations. 
Now as to temporal or lay ny 
i, Theyoare pf two kln⁰h,˖ s: 

SPECIAL corporations, i. e. kn. deans Speck pur- 
poſes, as where the grant is to a miveile or to the good 
men of Iſlington in fee farm. | 

So CHURCH-WARDENS' REY by the common law, 2 
ſpecial corporation to take goods or n things 
to the uſe of the pariſn. 
GERA corporations; which are nee thus: 
In veſpect an of mw On 
By charter 
Sy preſeription. 
* reſpect of n en or 2 jth are 
Either, 
"Mi 75 a8⁶ this aac COW as fo 
bonds taken by him for the uſe of N 
is a ſole.cerporation. /' | 
r as mh or and eee 
'an@ſtes 
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maſter and ſcholar, maſter and contreres of an 
| | hoſpital, Ke. 
— And here, | 
| The manner of their viſitation : 
And by whom. 
In reſpect of the 2 
where the members are, 
Elective. ; 4 
Donative. 
And as common incidents co Corporations are conſiderable; 
How they are diſſolvable. 
By Quo WARRANTO, 
The effect of ſuch diſſolution. 
How the particular members are removeable. 
Their remedy, if wrongfully removed, 
By MANDAMUS. © 
And here comes in the learning of writs of reſtitution in 
the king's bench, of perſons unduly disfranchiſed. 
Hitherto of the diſtribution of the heads and branches of 


the law touching the jura perſonarum, or rights of perſons = 


U 


(E 2] SECH 
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a is "a 
SEC r 


Gncerning the JURA RERU My and the general diviſion 
thereof... 


AVING done with the rights of pebfond, I now come 
to the rights of things. And though according to the 
uſual method of civilians, and our ancient common law tric- 
tates, this comes in theſecond place after the jura per ſonarum, 
and therefore I have herein purſued the fame courſe, yet that 
muſt xoT be the method of a young ſtudent of the common 
law, but he muſt begin his ſtudy HERR, —at the JURA 
ERV; for the former part contains matter proper for the 
Rudy of one that is well acquainted with thoſe jura rerum. 

And although the connexion of things to perſons has in 
the former part of theſe diſtributions given occaſion to men- 
tion many of thoſe jura rerum, as particularly annexed to 
the conſideration of perſons under their ſeveral relations; 
yet ! muſt again reſume many of them, or at leaſt refer unto 
them; and this without any juſt blame of tautology; becauſe 
there they are conſidered only as INC DEx TAI and relatives 
ly; but HERE they are conſidered ABsoUTELY-—in their 
own mature or kind,—and with relation to themſelves, or 
their own nature,—and the feveral intereſts in them, and 
tranſactions of them. | x 

And in this buſineſs I ſhall proceed in the method follow- 

ing, Viz. 

I ſhall conſider the THIN s themfelves, about which the 
jura rerum are converſant; and Lee: their general diſ- 
tributions. 

I ſhall conſider the ſeveral R1GHTs in thoſe things, or to 
them belonging; and the manner of the production, 

creation, and tranſlation of thofe rights. 

| I ſhalt 


* 
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I fhall conſider the wrongs, injuries, or cauſes of action, 

ariſing by wrongs or injuries DONE ro thoſe rights. 

I fhall conſider the ſeveral 8 EMEDIES that relate either to 

the retaining or recovering of thoſe rights. 

Firſt, therefore, I proceed to the conſideration of the things 
themſelves, and their diſtributions. '-BraRon (and others) 
following the civil law, in his ſecond book, cap. 11. DE RE- 
RUM DIVISIONE, makes many diſtributions of things ; but 
I ſhall only uſe ſuch a diſtribution, as may be comprehenſive 
enough to take in the general kinds of things, whereof the 
law of England takes notice; without confining myſelf to 
the diſtributions of others, but where I find it neceſſary for 
my purpoſe, 

Things therefore in general may be thus diſtributed, VIZ, 

Some things are temporal or lay. 
Some things are eccleſiaſtical or ſpiritual. - 
Thoſe things that are temporal or lay, are of two kinds; 
Some are JURIS PUBLIC, 

Some are JURIS PRIVATI. 

Thoſe things that are JURIs PUBLICT, are uch as, at 
leaſt in their own uſe, are COMMON To ALL the king's ſub- 
jects; and are of theſe kinds, viz. | | 

Common highways. 

Common bridges. 

Common rivers. - 

Common ports, or places for arrival of Dips.” 

And this lets in the various learning n thoſe things, 
As for inſtance : 

Who are to repair highways or heidges 

By tenure, 

By cuſtom, or of common right, 
Alſo concerning nuiſances in them. 
And in common rivers or ports, 


And how to be remedied. - 
[E 3] 
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[But this we ſhall meet with * we come to Pleas 
of the Crown. ] 
Thoſe things that are JUR1s PRIVATI, are of two o kinds; 
Things perſonal. 
Things real. 
Things perſonal are again of two kinds ; 
Things in Po$$E8$10N. 
Things in ACT1oN, | 
Things perſonal in poſſeſſion ; as, 
Money, jewels, plate, houſhold-ſtuff, cattle of all ſorts, 
emblements, &c. 
Things in action are R16HTs of perſonal wings which 
nevertheleſs are xo in poſſeſſion; as, 
Debts po, either, 
By contract; 
By ſpecialty ; as, 
By deed or obligation, or 
By recognizance. 
| Goqds whereof the party is PEVESTED, or out 100 
poſſeſſion. 


Rronrs of hae UNCERTAIN; as 1 lee 
Covenants broken. 


Legacies got paid or delivered. 
Perſonal things in CoNTINGENCY ; as, 
Accounts, and many more. 

Alſo annuities which are partly in poſſeſſion, for that 
they are grantable over; and partly in actjon, bee 
cauſe not recpverable but by action. 


— 
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_ S£6x- 00K: 
Concerning things REAL, and their diſtribution. 


. 


TX INGS real are of two kinds: 
Corporeal, 
Incorporeal. 
Corporeal things are ſuch as are MANURABLE (b). 
And they again are of two kinds; b 
SIMPLE. , 
AGGREGATE, 

Things corporeal which are ſimple, are wat compre- 
hended under the name of LAx ps; which yet are diſtributed 
into ſeveral kinds, according to their ſeveral qualifications, 
and accordingly are demandable iN wRITSs; as, 

A meſluage, a cottage, a mill, a toft, a garden, an orchard, 
arable land, meadow, paſture, wood, marſh, moor, furze 
and heath, and divers other appellations. 

And here the learning comes in yang ao NAMES of 

things, by which they either, S 
Pass in aſſurances; or, 
Are DEMANDABLE by writs, fee, 

' Things corporeal aggregate, are ſuch as conſiſt of things 
of SEVERAL NATURES, whether they be all corporeal, or 
the principal part corporeal, but the other part 1ncorporeal ; 
becauſe that part which is corporeal in them, gives it the de- 
nomination of corporeal ; and they paſs w1THoUT. deed for 
the moſt part, as things FO do, and are of ſeveral 
kinds, viz. 

| Honours,conſiſting of many manors, 


(„% Tnixgs capzble of cultivation. Vide Hale's Origin of Man- 
kind. | | 
[LE 4] Manors, 


| 
| 
| 
| 
| 
| 


„% te 
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Manors, conſiſting of, f ; 
Things corporeal, as demeſnes ; | 
Things incorporeal, as reverſions, ſervices. 
And here of manors, how created : 
And the incidents to them a8, 
Court- baron. 
Alſo of the diſtribution of them into, 
Manors 1N RIGHT, where there are demeſnes and 
freeholders, 
Manors IN REPUTATION j as 8 or cuſto- 
mary manors, conſiſting of copyholders only. 
Rectories, conſiſting of glebe and tithes. 
And although rectories PRESENTATIVE may ſeem more 
properly to come under things eccleſiaſtical ; yet ſince 
at this day many rectories and tithes are alſo become 
LAY fees, I bring them in under this diſtribution. 
Vills, hamlets, granges, farms, &c. area kind of corporeal 
things aggregate; for they conſiſt of houſes, lands, 
meadows, paſtures, woods, &c, 
And here comes in, | | 
Parcel, or nient parcel. 
What parcel in right. 
What parcel in reputation. 
And the effects thereof in point of conyeyance. 
All the learning of incidents, ID: appur- 
tenances, &c. as, 
hat nay be appendant, appurtenant, regardant. 
How and where they paſs by GENERAL, words, with- 
out naming them. 
Things incorporeal are of A LARGE EXTENT, but may 
be reducible upto theſe two general, kinds, viz. 
Things incorporeal, xor IN THEIR OWN NATURE, 


but ſo called in reſpect of the degree or circymſtance 
wherein they ſtand; a5 s 
Reverſions. 


Remainders 


/ 
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Remainders. 
The eſtate of lands. ; 
Here of reverſions and pong. ch what they ar are, how 
transferred. 
By deed. 
By livery without deed. 
Alſo how a reverſion may paſs by the name of lands, or 
by the name of a remainder, or 2 e converſe, 

Things incorporeal IN "THEIR OWN NATURE: and 
theſe are of very great variety, and hardly reducible 
into general diſtributions, and therefore I am forced 
to take them by tale, viz. | 

RENTs, reſerved, or granted; as rent ſervice, rent- 

charge, rent-ſeck. 

And here of rents; the ſeveral kinds of them; ; how 

| ereated, how transferred, viz. by deed. How appor- 
tioned, how extinguiſhed; what the ordinary remedy 
to recover it, viz. DISTRESS. | 

But of diſtreſles, ſee hereafter in remedies. 
Services PERSONAL incident to tenures ; as, homage 
| fealty, and knights ſervice; what ſervices are en 
tire, what ſeverable. c 
Apvow sons of all ſorts ; 
Donative : 
Preſentative. 
And here of right of patronage, right of founderſhp 
how raiſed ; how transferred; ; what incidents to it. 
Tiruxs of all ſorts, 
Perſonal; 
Prædial; 
And mix'd. 
And here again of tithes, their kinds, els diſcharges, 
Ke. may be referred hither, and that more properly 
chan before. 


Commons 
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Commcns of all forts ; as common of eſtovers, and 
of paſture, appendant and appurtenant; for cattle | 
SANS number, ſeparabilis paſiura 3; and what may 
be done by thoſe commoners, 

In relation to oTHER commoners by ADMEA- 
SUREMENT. | 

In relation to the lord by diſtreſs or action. 

And all the learning bereof may be added here, 
though we ſhall meet with it again hercafter. 

All kinds of pROrIcuA CAPIENDA IN AI IENO solo; 

as herbage, pawnage, &c. | 

All kinds of penſions, proxies, (procurations) &c. 

Orricxs cf all ſorts. 

And here of offices, their diſtribution, what may be 
incident or appurtenant to them. 

FaAancaists and LIBERTIES of all forts, many of 
which have been before mentioned, and may be 
transferred hither. 

And here I ſhall again ſhortly diſtribute oem into 

| theſe two kinds,-viz. 

Such. as are flowers of the crown and part of the 
king's royal revenue, as waifs, ſtrays, felons, 

Vide goods, goods of perſons outlawed, priſage, wreck, 
L. treaſure trove, royal fiſh, royal forfeitures, fines, 
iſſues, amerciaments, foreſts, &c. 

Such as are NoT parcel of the king's royal revenue, 
but cither lodged in him, or created by him ; as 
counties palatine, markets, fairs, tolls, courts 
leet, hundred courts, liberty to hold pleas, re- 
turns of writs, bailiwicks of liberties, warrens, 
ferries, and the like. 4 

And every one of theſe yield a large field of learning, 
viz. 


How 
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How they may be created or acquired, 

What are acquired by preſcription or cuſtom. 
What in point of charter. 

Where one liberty may be granted to the Ow 

of another, or not. 

How theſe ſeveral liberties are to be usED ; what 

their nature, &c. 

How they may be loſt, either by nonuſer, miſuſer, 

or nonclaim in eyre. 

And therefore, though I have mentioned theſe 

liberties and franchiſes before, in relation to the 

King's VOLUNTARY JURISDICTION in creating 
them, yet the full diſcuſſion and learning of 
every of them may be hither referred. 

VILLEINS: and here that learning may come in. 

; Vide ante, Sect. 21. 
DicniTits; as dukes, marqueſſes, earls, viſ- 
counts, barons, &c. 

And thus far rouching incorporeal real _ TEM= 
PORAL. 

Their common incident i is, that they paſs not "RN 
one to another wiTHoUT deed. And to theſe ſeveral 
titles, may be reduced all the OY of each parti- 
cular- . 


SECT, 
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SECT. XXV. 


/ 


Concerning things ecclefiflical or ſpiritual. 


1 HAVE done with things 3 and come to thofe 
that are ECCLESIASTICAL or ſpiritual. And though 
the poſſeſſions of eccleſiaſtical perſons, the offices, courts, 
and juriſdictions eccleſiaſtical, and tithes alſo, might 
come in under this general head, yet hecauſe theſe things fall 
in the former title under temporal things, and for that the 
rule for them both is the fame, I ſhal] not need to repeat 
it here; only I will remove what before came under the title 
Corporations, becauſe it may be thought to come in more 
 gonveniently in this place. | 
Eccleſiaſtical things are of two kinds, viz, | 4 
Such as are eccleſiaſtical or ſpiritual in their vsx. 
Such as are ſo in their NATURE. 
Of the former forts are, 
Churches, 
Chapels, | 
Church-yards, &c. 
(Which lets i in the learning touching repairs. | 
And theſe are of two kinds. 
Parochial. 
The bounds of pariſhes ; 
Relief of the poor; 
And other parochial charges, 
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And theſe are either, 
In right. 
In repreſentation. 
Not parochial; as, 
Chapels of EAsk. 

Such as are eccleſiaſtical in their NATURE, are either 
Dignities, or, / 
Beniefices. | 

Keclefiaſtical D1GN1TIEs are of two kinds, viz. 
SUPERIOR 3 as, : 17772 
| Archbiſhopricks, | 4s A 

Biſhopricks. 
_ Inver LOR 3 as dignities in cached churches, my 
Dean, - 
Chancellor, | 
Præcentor. 
Eccleſiaſtical benefices are likewiſe of two kinds KW 
WIIXIn CURE ; as, 
Parſonages, | 
Vicarages, &c; 
W1THoUT CURE; as, | 
Prebends, 0 N 11 
Eccleſiaſtical hoſpitals Ke. 

And here the learning touching thoſe matters, and alſo 

touching vacancy by pluralities. | 

Alſo of appropriations, common diſpenlations, _=_ 


. cations ! 

And vacancy, by 
Reſignationn , 
Depriyation, | | | 
Ceſſion. 


$o much touching exdleſightical benefices riot obſery- 
able _ my 22. 


$510 


\ SECT. 
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(SECT, XVI. r 5 


& the nature au kinds f OY 


Hunaro, of the kinds of things ; 1 come now to 
| conſider the nature and kinds of thoſe yroPERT1Es or 
INTERESTS that perſons have, or may have in them. 
| | The rights of things are diſtributed according to the nature , 
A of the things themſclves ; 2 are, 
1 by Perſonal. , 
Real. _ Es Ha e 
The x 10H of things perſonal is called PROPRIETY, and 
under that will come theſe eonſiderables, viz. 1 N 5 
The KI xps of thoſe rights; | | - 
The CAPAC1T1Es wherein they are held; 
The MANNER of their being acquired or transferred. 
| m e 
three, viz. 
. Abeoptietj of Mer ren, hich s hace 9A hings 1 
ACTION, ' 
N propriety in Posskss Ü ww. & 
A MIXED propriety, partly in * partly in poſ- 
ſeſſion. | 55 
Touching the property of things in action. 

I This is an INTEREST bys vx or order of law, To DF+ 
2 MAND the things themſelves, or damages for them, 
1 But of this hereafter, wen we come to wrongs or igju- | 

ries, 
* | | Touching . 
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* Touching propertyin poſſeion, itis dither,” 
. Simple or abſolute ;- | 
Special rae on IIS 
Simple or abſolute property, is when a man mas r, 
PM and tho other hes or can have it from him, of ee 
him, but by his on act or default; Y 


The ſpecial or aden property is * w kinds 
8 | 


Such enn IE 2 CONCURRING intereſt 
with him therein, | F 
Such wherein, though no other has any cling 

intereſt with him, yet his property is but TE r o- 
RARY, and vaniſhes b / certainaceidentsor occur- 
rences. 
The former kind of thoſe beet eee yoprie 

re very various, vix. 

Taue intereſt that a man has dy BAILMENT. 

The intereſt he has in goods Tl ADR: or, 

Tue intereſt he has” in 1 convrrtonntuy | 
granted, EIN W 

The intereſt he has in * DISTR nx, or, a 
diſtreſs. 

The intereſt of goods demiſed for a TER. 

The ſecond kind of ſpecial property, wherein though no 
OTHER has a property, nor indeed are things in them= - 
ſelves capable of any Nr AN or SURE property, yet 

a man by certain contingents or accidents may have a 
TEMPORARY property in them; ſuch are things FER & 
NATURZ; wherein a temporary property may be lodged 
upon theſe grounds, viz. 

RATIONE IMPOTENTIAZ ; ; as in YOUNG birds in 


a neſt upon My tree. : 7 
RAT1ONE Loc; as conies and hares while in MY 


ground, 
o | Rartons 


the) Tur ANALYSIS; of ap Law. 
RATLONE Tae as of. begs ee ol 


* | within MY liberty. 
j | Touching mixed, properties, i: e. il in > IP 
partly in poſſeſſiom: They are ANNUITIES; r a man 
may have a perſonal inheritance. 
x . Fhus far of property or right in things perſonal. 1 
| „„ "The tedid thing propounded; is THE CAPACITY where- 
a in z man may haue them; ME OO e : 
In JURE PROPR10. i N 
Ix Junk AL TERNluvus. 3 
And this latter is of too kinds 3, . | 
| A bey politic... 5 
\ As executor in right of the S n 
The third thing propounded i is, the MANNER of the ac 

queſt, or tranſlation of property. And becaufe both of 
theſe will be much of one conſideration, I ſhall join them i in 


Se config my diſtributions. | fi 98% 
Perſonal things, either * 
e or transferred three 22 
By act in la. be 105 r 


By act of the party. hn 
By a mixed act, conſiſting of bote 


N 4 %; 
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s EC T. xXxVII. 
Of acquiſition of property by af? 10 LAW, | 


PX acquiſition by act IN LAW may be many way, 


By SUCCESSION, whereby 3 are transferred to the 
ſucceſſors of ſuch a corporation by law or cuſtom, which has 
a power to receive perſonal things in a politic capacity; 
25, 1 

A ſole corporation by cus rox: 
An aggregate corporation, by COMMON LAW, 

By DEVOLUTION, viz. 

To the executor. 
To the ordinary, 
To the adminiftrator, 


To the huſband by the intermarriage, i. e. as to perſonal 


things 1N Poss8E85810N, but NoT as to perſonal things 
IN ACTION, 

By PREROGATIVE 3 aa they are given to the 
king, or to ſuch as have the king's title, by grant 
or preſcription; as waif, firay, wreck, treaſure 
trove. | 

By cus ron; as in the caſe of herigt cuſtom, and heriot 
ſervice, mortuaries, heir looms, foreign attachment, 
aſſignment of bills of exchange. 

By JUDGMENT, and EXECUTION thereupon; which 

in the caſe of the king extends as well to things in 


Vol. II. CF] action 


at” 
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| Action that have a certainty in them (as debts) as to 
1 | things in poſſeſſion. But in the caſe of a common pep: 
1 d | 

5 3 175 And this by, N 

| * F1ERI FACIAS; or, . 
Devent 16, ELEGIT. 


By dayy in wine ent: 
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SECT. XXVIII. 


Aeguiſition of property by act of the party, and mixed ad, 
e 
E of property BY Ac or THE PARTY, 
may be three ways, Viz. 
By grant. 
By contract. 
By aſſigument. 
And herein is conſiderable, 
„That in THE KING's caſe it extends as well to things 
in action as in poſleflion ; for DEBTS enen 
TO HIM, or BY HIM. 
In the caſe of other perſons, only things in rener 
are aſſignable. 
Acquiſition thereof e e pax by at of ln 
and partly of the party, 
And thus things in action, as well as in polio are 
transferrable two ways. 
By act of the party, with benen 00-oraxA7ING, 
Thus a bill of exchange is aſſignable. 
By operation of the Jaw, concurring ich the pf or 
default of the party; 28, FoRFEITUREs of ſcverel 
kinds, viz. 


Br 


— — N 


* — - PT ⏑ ———_——— r 


— —— A eee. 
N —  — — ——  —  ﬀX — 
{ , 
, 


ture and extent, they vill be divided into, 


E = 
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By being put in exigend in the caſe of felony. 
- Byattainder of treaſon or felony. 
By motion to the death of any perſon ; as deodand, 
And thus far concerning therights of things perſonal. 


SECT. XXIX. 


N of thee pad. 


Jxow « come to the right of tings rea; * 1 
ſhall hold this method. 


I ſhall conſider the rights of the things themſelves, or the 
various intereſts ang eſtates in things real, viz. 75 
Inne different naTURE of eſtates or interefls in things 

real, in relation to, 
Their nature and extent; 
Their limitation or qualification. 
- The different RELATION of thoſe eſtates with reſpect 
*1 to the' POSSESSION. 
vide The different QUALITIES n in reſpect of the 
N perſons having the ſame. 
| As to the & d of eſtates, with relation to their na- 


] Eſtates 


= 
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Eftates by the courſe of the common law ; 
Eftates by cuſtom, or COPYHOLDS, 1987 2 
| Eſtates by courſe of the common lw are divided Pref. i 


* - 


Co, Lit; 


4 S , Ta 


— 


Eſtates of inheritance z 
Eftates leſs than inheritance. une > 


5 ©6823 FL 
FEE-SIMPLE, 11 | 4 
3 F | SEL? mee wg , 11 % | 
FEE-TAIL; WE ES j 
1 ett er en | 

hh EY * «.: F a . 1 

2 0 177 . 41 
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As ak. K WI Js: NI. 2 * 2 ; # 


ak 22 | ; 8 EC T; — | "we 
of eſtates in 2 OY 


F an eſtate in "HEM ; wherein is confiderable, R 
The extent and nature of the eſtate ; , 
The quality incident thereunto. 

As to the extent and nature of the eſtate : 

i | It is an eſtate To A MAN AND HIS HEIRS FOR EVER. 

| And a fee-ſimple is either, 

bo Co: Lit. Abſolute ; 

18. Limited or qualified. 
An abſolute fes · ſinple i is ſuch as has no bounds or limits 
_ annexed to it, and is an eſtate to a man and his heirs 
ABYJOLUTELY for ever. | 
A limited or qualified fee-fimple is ſuch as has ſome col- 
lateral matter annexed to it, whereby ann 
fome means determinable ; viz. 
By limitation; or, 
Buy condition. | 
The qQuaLtiTY of an eftate in foe-fanple is, | that it is. 
tranſmiſſable in the very nature of the eſtate ; 
To the succkssox in bodies exons by a right of 
ſucceſſion : 
To the nx1x in the hath of perſons WATURAL by deſcent. 
To any other perſon by ALIENATION. | 
As to the former of theſe, 
ER nature of the eorporation direQs the rule of ſucceſ- 


TT +7 PEW 8 


W nd 
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By cuſtom. | . besen 
„By common law. I Hie 22 
By cuſtom j as; 0 4 | 

To ii, the ind brian F 4 


To the vobwoger in BoRoUGH EnGins. we 
By the common law, wherein the rules We N mon 
law give the direction. 
But of this more at large in Sekt. 3 33 1 
ſecond eſtate of inheritance is EE-TALI. 
And herein are likewiſe obſervable, 
; The sture and extent of the eftate j 
The incidental — pangh 


As to the firſt of theſe; - 
The manner of its Batities 15 tur which 8 AND 


CIRCUMSCRIBES tr: and that is either, 

GNR AL; when an eſtate — ns '©v. LK. 
and the heirs of m1s noDy ; the heirs . 15. 
MALE of his body, or the heirs FEMALE of his body. | 

SpeciaL; as when it is limited to a man, and the heirs 
of his body BY '$UCH A Wo or 2 i converſe. - 


And here falle in s conſequent of N a limitation 


namely, 
An eftate tail AFTER PO$81BILITY of $6& gr. 


. iſſue extĩnct. 
As to the ineidental qualities, or qualities incident to ſuch 
an eſtate, they are, 
In relation to the hereditary tratiſmiſfion thereof; 
In relation to the alienation thereof, 
Ia relation to the hereditary tranſmiſſion thereof; joe. Seck. 
| the rules of deſcent Bix Rc the manner of it. 3 
In relation to the alienation thereof. Regularly by the 
ſtat. DE DoN1S CONDITIONALIBUS they have no power 
of aliening, fo as to bar the iſſue, reverſion, or remain- 
ter, x ; 
| (F 4] | And 


(£52) Ten; ANALYSIS: or ru LAW: 
And therein are conſiderable, 
What alienations are voip by his death, ee ' 
By the ſtat. de dents conditionalibus. 
© By the ftat. 11 H. 5. of jointreſſes. 
What alienations are voidABLE 8 vin. 
By entry. 
By action. 
By ſuit. - 

And therein of >" THE ASA | 
What alienations BINÞ the iſſue in tail, but NOT the re- 
verſioner, via. 

Co. Lit 372. P 7. Bo. 
A leaſe for three lives, u 
eee by ſtat. 33 H. . 
co. Lit- 374. A Warranty collateral, lineal, with aſſets. 
What alienations bind both the iſſue and the reverſion, viz. 
Co. Lit. ACOMMON RECOVERY purſuant to la x. 
372. b. NR recoveries ; 
Their kinds: 
; Their effects, 
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SECT. XXX 
Of, eſtates at common law, LES than inberitances 


T Gd eſtates are conſiderable \ikewiſe: | 
In their nature and kinds: es CPAs . | 
In their incidents. - . 7 . 
In their nature and kinds, they a are either, | | 
_ Eftates of freehold. 
Eſtates 188 than freehold. _ x 
Eftates of FREEHOLD are againdivided i into, | 
Such as ariſe by act of law; | 
Such as ariſe by act of the party. * 
Freehold eſtates ariſing by act of law are, 
Tenant by the curteſy of England; 
Tenant in dower.. Sect. 14. 
And here of the learning of both theſe. 
Freehold eſtates ariſing by at of the party are, 
| Tenant for his owN L1FE: which is either, 
Simply ſoz or, 
With a privilege annexed; as, 
Tenant after poſſibility, de quo ſup. . 
Tenant PUR AUTER VIE. 
And herein of occupancy,  _ 6 
General, 
. Special. 
As alſo of eſtates limited to one and his heirs, pus 
Avr VIE. 
Eſtates 1x85 than freehold are of two kinds: 
1 ; 


0 
1 
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Efftates leſs than freehold cexTAIN, are leaſes fol 


years. 
And here alſo of leaſes by ftat. merctiant, ſtat, tapley 
and elegit. 
And likewiſe the learning of extents, re-extents; 
audita querela, &c. 
InctRTAIN eſtates leſs than freehold fe 
Tenants AT WILL (i). ? 
Tbeſe are determinable at the will either | 


| party; 
The ineidents to all theſe patticalar eftates, EXCE r 11 
WANCY AT WILL; are theſe, viz. 
They are transferrable from one to another; | unlefs particu- 
larly RESTRAINED; | 
By condition z or 
By limitation. 
They are forfeitables _ 
And here of te ita firs of n. 
eſtates 3 as, 
Such as give a right or title of entry es him. in re⸗ 
verſion. 
Such as give remedy by affior}; as, waſte. 


Inf. Set. And here of the title waſte. 
4 
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SE 0 T. XXIII 
Of the W ai jet fo the 


POSSESSION. 


| © tn gone through the feveral kinds and Vide $29. 

natures of eſtates both at common law and by 
cuſtom, I come now in the ſecond place to the various rela- 
tions that theſe eſtates have To THE POSSESSION 3 Which 
have to them. 
| Theſe eftzes before mention, and the rigs thereupon 
are either, 

Such as are Ix poſſeſſion; 

Such as are x07 in poſſeſſio mw. 

The right of eſtates w poſſeſſion, ts avs nes 
ep e me ren: otra ws cond 
poſſeſſion of the thing; as, 9 4 5 

Tenant for life In ross rst oK; 
Tenant in fee 38 FO88ES$S30N, &. | 
The rights tat are wer imamckaly im Len x 
either ee 
Where e, aud 3 — —— 
we eee e eg e We N AN= 
TRECEDE- it; 
Where the R1GHT FHP chad 
IN the party but the n 
or detained by another. 75 1 

As to the former of theſe, they are of fevera kinds, viz. 

RRVRRSIO xs; which though a preſent-intereſt yet ſtands. 


+ 


4 . 
ES ATOERSEM . in 


— 
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LITRE in 4 degree removed from the poſſeſſion til the partict< 
lar eſtate be determined. | 
REMAINDERS. 
FUTURE INTERESTS of terms for years. 
ConTIXGENT inteteſts; or intereſts of eſtates'limited ta 
nn place upon a precedent RRC. 
This is Ren 8275 
Of accrewers, - A 
Of contingent 1 
Esraris ſubje& to a condition of re- entry; e 
dhmhat has the benefit of the condition, though he has an 
eſtate in the condition, yet he has not * — 
condition broken, Ax a re- entry. 
© Where the eſtate is deveſted, or removed, or dne, by 
mother; 
| This gives wo new and additional denominations, viz. 
A tiTLE of an eſtate: 
A RIGHT of an eſtate. : | | 
: | Ari of a flats, wher ha ance etheplkions 
ditt has a title to have W | 
Of a condition broken; | 
22 Of a title of entry given by forfeiture : | 
8 20. Of title of entry by rexſonof ser of parliament, — 
As title of entry for mortmain. 
For aſſent to a raviſher, &c. 
A nzour of an eſtate, is where a man is put out of his 
S eee 4 "v1 
-  Hereby, though he has Kill the right to have the eſtate 
e U een 
ſeſſion. 
| Andtholorights ae kinks 
ue path 


A 
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| REMEDIABLE RIGHTS are of two kinds: viz. they are 


remediable, either, 
By entry, which is called a right of entry; 
By action, which is called a right of ion. 
And theſe are, 
In caſe of uſurpation of advowſon. 
In caſe of a diſcontinuance by tenant in tail, &c, 
In caſe of a diſſeiſin or abatement, and a dying ſeiſed bx 
ſuch diſſeiſor or abator, and a deſcent to his oe 
And here all the learning of 
Entries congeable; 
Diſcents que toll entry; 
Continual claim; | 
Infants, when bound, &c. 
REMEDILESS RIGHTS are where the remedy is taken, 
away, though THE RIGHT REMAINS; | 
Which may be either, 
By warranty, collateral or lineal, with aſſets. Supra, 
And here comes in the learning of bars . 3% 
and rebutters by warranty, 
By nonclaim upon a-fine, | 
By limitation of time, By the old, or the later ſtatutes, 
introduced in ſuch caſes, viz. 32 H. 8. 21 Jac, 1. 
The third thing I propounded, was the different 


qualities and relations in ww of the perſons n 
paving the eſtate. 
And theſe * 
SoLE TENANTS, # 
Joixrzxaxrs. 


TENANTS IN COMMON. . 


deer comes in de luning ot of tl, 


* | ; | | SECT. 


— 
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Cracking grquifties and trexfaton of gies in things real 


Firſt, BY ACT IN LAW, - 


iT Hus far haye I gone in a deſcription of the various 

natures, relations, and kinds of eſtates ; and now I 
come to R or 7 is 
gion. | 

And an n eftate or jntereſt is thes tranflated, yiz. 

By act of law; 

By means of the party. Vide prox! Sed. 

By act of Jaw, there is a various roquiliiqn of thing 
according to their ſeveral natures, viz, | 
Of things real that are CHATTELs, 

Of things real that are FREEHOLD. 

Of things real that are INHERITANCE. 

As to the acqueſt of CHATTELS by act of law; though 
they are real, they are of the ſame kinds as things per- 
ſonal, therefore vide ante Sect. 27. 

[Only with this additional exception, that chattels real 
go not to the huſband immediately by the marriage, 
UNLESS HE SURVIVES THE WIFE. J | 

As to the acqueſt of eſtates of FREEHOLD by act in law, 


were is only the title * here comes 


in; > 
And that i is my gen 
Special 


: As 
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As to matters of INHERITANCE, the titles of acqueſts | 

* ſeem to be of two kinds, viz. 

Such as is applicable co all eftatgs of inheritance, viz. 
DESCENT. 

Such as is applicable only to the acqueſt of: eſtates i in 
' FEE-SIMPLE. 

The act in law applicable to the cette? 
jaheritance,—deſcent, > hap fanny is either 

Of an eſtate- tail: or, 

Of an eſtate in fee-fimple. TY 

Touching the deſcent of eſtates- tail, TRE MANNER 
or THE LIMJTATION DIRECTS THE DESCENT 2s 
aforeſaid, 

Touching the deſcent of kee Gehe, nnn 
ſiderable, viz. 

The rules of the deſcent itſelf, 

| The burden or charges that lie upon the heir that takes 
by deſcent. 

be rules of deſcents of fee-ſimple are directed, either, 

By cuſtom; or, 
By common law: 

The direction of deſcents by cuſtom is various; as, 
Sometimes to ALL the ſons, as GAVELKIND : 
Sometimes to the * ſon, as BOROEGH Euo- 

LISH. 
dometimes to the eldeſt daughter or youngeſt, &c. 
as ſome cuſtomary lands, 


The direction of deſcents by the common law, and the 
rules thereof, are divers, viz. $- 18. 
Relating to the QUALITY of the perſons in the line, 

ASCENDING, 
DzscenvinG, 


And TRANSVERSAL, | 


hs 


[80] Taz. ANALYSIS or TAT LAW, 
In xelation to the number of perſons inheritigg, Vie, 
Ont, if it be A MALE, is „ | 
Art, if they are FEMALES. 
And here the learning of parceners and partition. 
In relation to the 1MPEDIMENTS of the defcent ; 
hs a + | 


as, 
> JELLEGITIMATION, 
 HALF-BLOOD.' «© 
ATTAINDER, . 
Or cokRUPT10N OF BLOOD. "© 
'The burden wr) Wet how and where change 
r N 
Wich the debt or covenant of the anceſtor : 
Wich the warranty of the anceſtor. — | 
The ſecond kind of means of acquiſitian 40 act i in law, 
pefers only to eſtates in fee-ſimple; as, 
Firſt, by prefeription or cuſtom ; which is, 
Of things Ix Ross and SUBSTANTIVE : 
And thus a right of an incorporeal inheritance is 
gainable. 
Of things incident and 1 | 
Aud here of preſcription or wn Gs nature: 
kinds, and effects thereof. | 
Ante, Secondly, by ESCHEA'® ; which is either, 
| For default of heir. . 
For attainder of the tenant, viz. 
For felony,—to.the lord. 
+ For treaſon, to the king, / 


\ 
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„ — 


SEC "3 XXIV. 
Gui dequeſts by tbe means of i the 1 4. . 17 
RECORD. - | 


— 


ACWESTS of fires by tho nie the party Um- 
ſelf, may be of two kinds, Viz. 
By wrong; 
By right or title. 227 e e 
Acquifitions BY WRONG are als of two os u. 
By wrong to a chattel; as, 
Ejectment of farm. 
Ejectment of gard. 
By wrong to a freehold 3 a, 
Abatement; e l %$ 
- Diſſeiſin es W eg 
nn 
Uſurpation. e 
Acquiſition by right ot ade, is _"_ two o kinds; 
By convEYANCE: | 
By FORFEITURE. © 2182194 . «i 
Acquiſition by conveyance; Here may be brought in all 
the methods and courſes of aſſurances and conveyances of 
lands, which lets in = moſt angle and conſiderable part of 
the law. 
3 are of two kinds : 
By matter or RECORD. : 
By matter IN PAIS. 
By matter of record, UN 
By fine, | 
| vl U. [G} 


a. 
6 44 


71 % 
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By common recovery. 
By deed enrolled. 
By FINE ; Who comes in all that learning, vis. 
Their kinds; 
Their effects 
werdcn viz. | 
1} Fines Common law. 
Fines with proclamations. - 
And here of their kinds ee 
* ede hue v2 gf 
In relation to bat n or conveyance of eſtates. 
In relation to ſtrangers, non- claim. 

As to COMMON RECOVERIES, therein are conſiderable; 
Their kinds, with treble, eg ehe ae 
Their effects; | 

In relation to transferring or bring lu fee- 
fimple. 
In relation to nne; eſtates tail, remainder, e. 
verſions, &c. ; 
As to DEEDS ENROLLED, they are of tos kinds, . 
Deeds enrolled by ſpecial cuſtom; as in London. 
Deeds enrolled at common law. 70 
„Deeds enrplled in purſuance of the lt. n. 0 o 
bargain and ſales enrolled: 5 


Jo naq detebil- 


270 tt 1 Vo ne ö 
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Concerning amen by nntter IN PAIS. And þ 1 15 Vos DERDS; 


Co ELAN cs. by « . pat are x tos nas, 
VIZ. ö it. 
| 7 . Conveyances without deed- 21 161 ial 
| Conveyances by or. 0, e 


2 m1 vm te ll” 


Oft chattelgs Oer c: ohn T DS e Y 
Of freeholds..,1... 1819 bog Nee Act; 
' Of cHaTTELs; as leaſes, © or exterits ents of land 3 and wy 
be either; | « &f ; 
By grant or aſſignment; 28 12805 t T 
By parel 3 . <4 yards eh No aH or 20 $ 


1 1 „ \Byexchange,z ue nach owe xs >; 
Of FREEHOLD of lands by livery; Of 3 


, Conyeyances, IN PAIS;, With or by deed: >!) r 
Here we may conſider, mils drive bono] 5g 
'The;nature, of deeds. themſelves: to 10% l ig ©! 
Their effect or efficacy in relation to 


Acquiring less by EN 
Transferring | 200134 73 *. 


Concerning the nature ad are conieadley 
Simply in themſelyes :: . nen 24.7 £01 O71 
And here the whole Karningiof 8 ei 
_ f. the parties thetetos and their names 
f the kinds of whe Viz. SPE Ga poll. | 
iti 1 Yer? Ira] e bob Nd Gt 8. 


A 
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Of the parts conſtituting deeds ; ſealing and delivery, 
&c. 


With RELATION to the paſſing of eſtates ; and ſo they 
are called, 


Charters, ö 54 A 
Grants, 
Feoffmen 


Dal 2 bel e ho fel? her 12 
Their conſtituent parts, sx AL N and DELIVERY. 
The parties to them; 5 'ORANTOR' and grained &. 

their names, &c. art. 
Their kinds, 1NDENTED; und Pr; ders 

refulting from both or either; 

4 Particalarly of eſtoppel! 2102 Y 2221672 ho) 

Deeds conſidered with relation to their ah 5 peck in 
grants, feoffments, and other deren i 

And herein we'confidery 1 2h 
Their kinds ; Var e gf 
Their feveral parte. 

As to the kinds of deeds; they are either, log W. 

Such as have their eps Bbw gef he ung of 
„Homme bther cefemanytil nd 27 WP 
Such as to their as require another cereaiony ts 

be joined with ten. 

As to the former of theſe,” Hap ar of re nts" 
Grants ; 1 607 no let ni YI 0 10 6030 7 190 1 L 
Releaſes ; eee von d 
Confirmations. 5 | SV LS 1 

As to 0RanTS: there are many things that are of an 
INCORPOREAL nature; as, as, [advowſons, bitch, liber- 
ties, common Set.] that 

Cannot ebe extend by aA of the arr 
withijut deeds. Le, 
25d. Paſs by deed without bay ober ceremony requiſite. 
| As 


— 
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As to NIE ANG, they are of ſeveral kinds, vis, 


Releaſes, whereby the thing releaſed is xx idοονννj¶ 
in che poſſeſſion of thereleaſee ; as, rights, common, 
ſeigniories, rents, &c. and wr profits iſſuing out of 

lands by releaſe to the tenant. 


5 Rela whereby an ft js bed which i 


CONCOMITANT with them, to make them effeQual, viz, 


n 

Buy urrren LE nn as 1 one N 
to another. 

By ENCREASE or ENLARGEMENT of the eſtate, 
being made by the reverſioner ta the leſſee in 
privity, with apt enlarging words, 

Ay to CONFIRMATIONS, they are of two forts, viz. 
 CorroBoRATING the eſtate of which it is made; as, 
dean and chapter confirming the grant of the 
| biſbop; patron and ordinary confirming the grant 
of the Funn We" ths ies 
ENLARGING the eſte API: words ; as, in caſe of 
releaſe. 
As to the other ſort of eas thi iu a ceremony 


A LIVERY OF SEISIN.in Ge cal of a ſroffinent, though | 
by deed; 
And here comes in all 3 of Hvery, letters of 
attorney to make or receive it, &c, 
ATTORNMENT requiſite in caſes of grants, of reverſions 
remainders, rents, ſcigniories, 
And here of attornments; how, by whom, and when ta 
be made. 
And the ſeveral effects thereof, viz. 
To create a. privity of diſtreſs, or den ix in 6 the 
[6 3] caſe 
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caſe of fines, ne clams! er e. e 
per gue ſeruitia. 1 24 
Jo paſs Tur 1NTEREST, 3s in caſe of gras ingly 
by deed.) 
Thus far of the notre of doin aa to the acqueſt 
of lands. 
But there are beſides this, f in Sh to ar paſſing 
lands, ſeveral parts that nme deedy, and which 
take up large titles, viz. 
The ?ARTIES,, and therein their names, port names of 
., purchaſe ; as grantor, grantee, feoffor, fooffec. 
"The Ng of the deed ;. containing 
EFFECTUAL WoRDs to pals the an. as grant, 
 enfeolf, . 
The thing granted, which takes in the whole title of 
comprizc, and nient comprize, via. 
By what names things pass 
What things are COMPRIZED within the grant, viz. 
Things in.GR0g8. f 
Things PARCEL. 
Things INCIDENT, APPENDANT, APPURTE= 
 NANT, &c. ; 
The ABN DUN of the deed, WHICH LIMITS THE Es- 
TATE ; and what words are apt for this, 


The RESERVATION or REDDENDUM 3 and what ſhall be 
Ihe COVENANTS} ; which are of two e : 
Covenants PERSONAL, and their,expoſition. * 
And here of covenants j as, 
What ſhall paſs with the land, and what not ; 
Their expoſition. 
Covenants REAL, which is warranty, 47 


An 
. 


Tu ANALYSIS or rae LAW, [83] 
And here of that learning ; as, | | 
What their K1NDs ; 
General, 
Collateral, | 
What their EFFECTS: & 
By way of ACTION; wan WARRANTIA 
CHART, | 
By way of BAR, or rebutter, 
The connriTION or DEFEASANCE. - © icons 
And here all the learning of conditions and limita- 
tions: and incident to this . e 
falls in thoſe two great titles, viz, - 
MonSTRANCE DE FAITS, or whbtvidends are 
neceſſary to be pleaded or ſhewn. 
Tp” nan 3 DE FAITS; Which is full of infi- 
nite variety, Nan to the texture of 


6 


8 41 SECT. 


wg 


189) .Txx ANALYSIS or rug LAW, 


969 


SECT. XXXVI. 
0 W by fer ſtatutes, - | . 


ND thus "i 90 conveyances r the courſe of 
the common law and now I proceed to'conveyantes, 
e or 9 er mou o ACTS OF PAR- 
1#AMENT, 
—— =, <chy vinue of aft of parlia- 
ment, are of twa kinds, viz. | 
By why of BARGAIN 5 AND enen ce to the fat, | 
27 H. 8. 
Nya or uss. ns . * 
And chis latter is either, l ©2250 
With tranſmutation of poſſeſſion ; 3 
By feoffment or fine. 
Without tranſmutation of poſſeſſion ; 
By coyenant to ſtand ſeiſed. 
| And this is a large field, for all the learning of van | 
1 come in here; as, 
Of coxs1DERATIONS ſufficient to raiſe it 
ConTixcenT USES, &c. 
How deſtroyed ; 
How revived, p 
By way of DEVISE. 
And here all that eelaminous title of deviſes, and | 
the incidents. thereto, may be introduced. 


— — 
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SECT. XIXVII. 
Concerning eueroua an. 


Tuus * of eſtates at common law; we come nom ta 
- cuſtomary att! viz..tenant by VIRGE, or by copy of 
court-roll, 
And becauſe this is a SPECIAL kind of cuſtomary eſtate, 
and I ſhall. not have Again to do with it, I ſhall ſhortly conſi · 
ber theſe two things, Viz. 8 
The nature or kinds of eſtates grantable thereof. 
The incidents relative thereunto. 
Touching the nature of eſtates grantable, THE cus Tren 
DIRECTS JT. 
For by cuſtom. it is grantable, 
In fee-ſimple; | 
In fee-tail ; and here of the entailing copyboldgy 
where it may be, and how barred, 
For life or lives, 
Touching the incidents relatiye to copyholds, they conſiſt 
either in, 
Modes of acquiring: ory 
Manner of transferring. 


Teaching the transferring the intereſt of the copyholder, it 
done, 
i By hereditary deſcent : and here of what effect or uſe 
the heir's admiſſion i „ 
Ey ſurrender: which is either 
In court. Or, 
Put of court, into the hands of the lord, the ſteward, 


n Tus ANALYSIS or ru LAW. 


or cuſtomary tenants, —when warranted by the 
cuſtom. 4 
And the effect of ſuch ſurrender ; where, when, and 
how it myſt he preſented. 
The learning concerning copyholds i is grown very large, 
and takes in very many particulars: For inſtance; = 
Who is lord to make a grant or admittance : what a po- 
MINUS PRO TEMPORE, or a difleiſor, may do therein, 
Who is a ſteward (9. perferma that office, axon his power 
 * therein, 
What ſhall be ſaid a copyhold manor, or a pps court, 
do epable ſuch grants. 
What ſhall be faid a forfeiture of a copyhold eſtate ; 
By waſte, 
By alienation ; 
By refuſal to perform ſervices, 
Who ſhall be bound by ſuch forfeiture, 
Who ſhall take advantage of it. 
What ſhall be a diſpenſation with it. 
Beſides which, there are very many more conſiderables 


«will fall under the ie of cuſtomary eſtates or dak 
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SECT. XXXVIIl. 


2 FI ; 
2 


Of tranſlation. of property ar FORFEITYR8, 


I NOW came to thoſe. tranſlations of eſtates which happem 
BY DEFAULT of the tenant in n viz. ug as are 
forfeityres of his eſtate. 
And theſe are of ſeveral kinds: 
F orfeiture BY ATTAINDER een e | 
Of Vena wed Hs tt Mg 5 he 
common law, (And this lets in all the learning 
touching offices, petitions, Fc.) Or, 
Of FELowy; whereby it eſcheats to the lord; whereof 
before, Sect. 33. | 4 
Forfeiture by purchaſe in mortmain wiTHouT Wr 
whereby it goes to the lord. = 
Forfeiture py CES$ING from doing his ſervices PER BIEN=- 
NIUM. And here comes in the learning of ceffions. 
Forfeiture by alienation CONTRA FORMAM COLLATION!S. 


[92] Tax | ANALYSIS or rug LAW, 


8 


Ager. ALLY. 


K | 
Oy wRONGS-0R INJURIES. And firſt, of wrongs to perſons, 


1 COME r now from the conſideration of rights or JURA, to 
conſider of wrongs or 1s der ; pag can take this 
order, via. 

Firſt, I ſhall purſye the 3 n as der 
are ſeverally applicable to thoſe things, which are the ſubjects 
whereto the ſeveral rights aforeſaid are adherent. 
| Stooridly, becauſe it will be a ſhorter and plainer way to 
mention the ſeveral natures of the remedies applicable to the 
ſeveral kinds of injuries, or wrongs, I ſhall mention THosE 
acrions that are applicable to the ſeveral injuries, together 
with the injuries themſelves; leaving the farther explication 

i the manner of application of thoſe remedies unto the third 
and proper head, concerning RELIEFS Of REMEDIES. 
us to injuries or wrongs, they are of two kinds, viz, 
Hach as are of eocleſiaſtical conuzance, | 
Such as are of temporal conuzance. | 
duch as ate of eccleſiaſtical conuzance are either, 
Criminal, or, - | 
Civil, | . 
"The wrongs CRIMINAL of eccleſiaſtical conuzance, are 
ſuch as are PUBLIC ſcandals and offences, PRIN my 
judge eccleſiaſtical proceeds, either, 
At the proſecution of ſome perſon: or, 
Ex oFFICIo, & PRO SALUTE ANIMZ ; as, 


In caſes of adultery, * inceſt, prophanation 
of 


LY 
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hereſy, and divers others, e. 


[Wrongs crivit o&f Fan wenne are of theſe 


kinds — hte 


Ban new I in en particulars. iſ | 
erase tight oe Alloa 
tions, mortuaries, penſions. © 17! 2 
| Cafes of $POLIATION in e 
+ . faltical. 0D ET AAR VOTE EAT 
Matters un run enn Lei Dryön ck. Wy 
WII Is or teſtaments} and admitiitrations. - - / 
Thoſe er that "IP TENPORAL eee e of 


three. kinds: 13G an RE #14 70 Eni uit g FF. 


Such as are of the conuzance bebe, as 
-- piracy;depredations; and wrongs o] HtcH EA. 
© Such ae edi e e s court; as uſur- 
puation of coats of arm, matters of ptecedence; c. 
Buch as are of the conuzance of the common la courts. 
. This.latter head is veshy lege and extenſtve; but, in 
N may be divided into two kinds: 
Gere criminal or public, . 
doer is proceedecdꝭ againſt crimivially;”” And theſe 
ei noe aribned wer hereof rr o 
THE CROWN n Oe e een en 
Subh as ard Wen eee beer 
proſecution of the n I 
or right don... 
* injuries to cv rights or intereſts; they M0 


be diſtributed aceording us the' ſevered natures und Kinde of 
thoſe rights which by mos wrongs'ard injured! A- line 
we have already before confidered of tO ſ6rts of rights, viz. 
rights of perſons and rights'of things, I ſhall begin with thoſe 
wrongs that relate to the rights of PR gong) 41041 2 51 


o N 
844 S 


And ſince in the diſtribution we have made of dh rights of 
15 | perſons, 


ber Tut ANALYSIS? or Tur LAW. 
perſons, we have obſerved, that the GO «4362s 
2 conſideration, vi. | 
One ABSOLUTE): — t6/the perſon tinoelf; and, 
Another RELATIVE, with reſpe& to the * 
to him: 16000150 Snot 1 17 
We dal ditinguiſh Yrongsdevandinght — a 111 
Wrongs therefore of. common law conuzance, which ate 
Private or Civil; are ſuch as are done either, * 3 
By PARTICULAR perſons; or, talc 
By countenance of | LEGAL, proceedings. 
a the former part of vat ng nne, 
To che rights of perſons; or, uch * 
To the rights of things mmol to i es , 
2 332 property at eſtate. 920484103. 413-16. Ne z 0 
As to wrongs that are done o lar. oj ela the 
rights of perſons, they are of d. kinds; 
5 to the perſon oonſidered aloud and IN 
oBSMSBLP- $105 e To 511 eo ene 
— to him, as lie Rands in fome kind of 8X14 
T1ON to another perſ nm 
As to, ſueh wrengs as. "elatect6-the perlen himbel; * are 
of three leinds. Every man bas a right to his on perſon; 
and a wrong done to chat, is neareſt. 8 
the greateſt propriety in his own perſon. 
+ And the wrongs.therguntoare alſo.of wo kindetvia, 
WxOVSOS o HIS BODY 5 1 10 09012017 
WxroNGs To HIS NAME OR REPUTATION for I reckon 
. this amongſt thoſe wrongs that are done to his _ 
\ "Tie wrongs to his BODY are of to kinds, viz. 
Ass bL vs; a, beating, maiming, wounding 
2 double remedy, via. I 3486 4 
\ PREYENTIONADL; by ſecurity-of the peace. 
RemEDIAL,, by action either 
Treſpaſs, 0 D gude 921 


þ $4] 
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Aſſault, 
Battery, 
Wounding, 
Appeal of mayhem. 
ThPRISONMENT, without lawfal or juſt cauſe: , na 
Wherein the law an gi" him a double remedy, . 
a 
To REMOVE or A voip the 3 as by. 
| habeas corpus into the king's. bench or common 
pleas, writs of mainprize, de adio & atia, de * 
replegiands, 1 
To RECOVER DAMAGES by way of 3 for 
| it, by action of falſe impriſonment ; or if the 1 im- 
priſonment be lawful, but the party bailable, and his 
bail REFUSED, in ſome caſes a ſpecial FOR, of the 
7 caſe upon the ſtat. 23 H. 6. | 
As to wrongs done to his NAME, they are of two nel viz. 
SCANDAL by words, ; {poken,—libels,piQures, &c. 
wherein the remedy .i is to have Sompenſation, in da- 
mages by action on the caſe. rad n 
And here comes in all that large title of ACTIONS OF 
SLANDER, and what, words are ſcandalous. 4 
Under PRETENCE, of a legal proſecution, but FALSE 
and MALICIOUS; a8, for a falſe and malicious i im- 
poſing ſome great crime by complaint to a juſtice of 
eee  Y 
The remedy the law gives, is... es a: 
Sometimes by an action of conſpiracy... by 
3 and more ae by action uro THE 


* - 
1 * - 


. CASE, 


oth Sona 
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Tan Sie are cs" to e ea kind of 


relation, principally take in the three Seenot 
relations before — ; N.. 


Hluſpand and wife. F 
Prarent and child. | 
Maſter and fervant:- 
And ſome of the civil; as 
| Guardian and pupil. * 3 
Lord and tenant, &. * 

- Fin — a Oy hoe Wit is taken 
away from the huſband, the law has provided a remedy 
for him by action of treſpaſs Dk VxoRt ABDUCTA. So 
if ſhe be beaten, a ſpecial action of treſpaſs (on the caſe) 
for beating his wife, PER" QUoD coNS0RTIUM AMISIT- 

* parent and child: wrongs of this kind are either, 

cl 17 taking away the child under age 0UT or THE cus- 

8 ee patent, Wikers" the remedy 1s ation ol 
tteſpaſs. 12 7 1 E De 
By taking away, and marrying the heir within age: the 


remedy is, treſpaſs of raviſhment, to recover damages, 
and the valus ef the marriage. 


As to maſter and ſervant: 
If a ſervant de retained by another 12850 his time is 
expired; remedy is, action ON THE CASE. 
If a ſervant be beaten, whereby he is DISABLED to work; 


un to — — — 
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the remedy is/ action of treſpaſs or caſe, PER QyoD 
SERVITIUM AMISIT (#), | 

We come now to ne 

cherein reſpect, ? > 36 | 
Guardian nd and. 
Lord and tenant. 
Lord and villein. i 

As to the firſt of theſe, che guardian hs xn intereſt in the 

pupil in theſe two kinds of guardians: 
Guardian in knights ſervice. 0 7 
Guardian in ſocage (/). ann 
it the ward be taken away, or — 8 ELON 
a wrong to the guardian, and remediable ; 40 0 
By treſpaſs. _ A eib off 
CFC ni r 
By writ of rig ht of ward, kT" 

As to that of lord and tenant; If they be tenants ar Wiz; 
and either by menaces, or by unlawful diſtreſſes, they are 
driven away from their tenancies, it is a wrong which 
Sole may repair himſelf in, by ein * on the 
caſe. 

So if a villein 'be forced * * * 8 | 
maimed ſo that he is diſabled to perform ſuch ſeryice, an 
action of treſpaſs lies, * Jed Ann On: Vide 
, 21. 1 * 
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Vide t Poſtlechwaite 3 e 1578. 
105 But Arya 0. wn 42 Car: A eie, See alſo Blac. 
Cory. 1 v. 462. 2 V. 67,88. 
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Of wrongs in relation to rights of hinge. br 7 things 
2; ni R e | 


, N Big 
at 6 ©. 
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ITHERTO of wrongs as they relate. to perſons, either 
_ abſolutely, or under relations conomical or er fav z I 
come riow' to fuch' wrorigs a as relate to THINGS and thoſe are 


þ- 2 1 * ELI. 2 20 WS A | + 
either, : : 
nog 8 


To things perſonal, _ 5 s 


ABN ISTTO 3 w 1 


To things real. W Kraft! r; | 
Wrongs relating to things PERSONAL ate ate of. theſe kinds, 
viz. cbt to the nature of the things: _ a * 
Perſonal thirigs IN rosskssior, eee e 
5 ©2 Perfotia? thißgs MSI. OM pdt h 
As to 'petſonal Mirigs in poſſeſſion, viz. hoods,” cattle, 
money, &c. the wrongs thereto are of two kinds? 
2 unjuſt taking; or a taking and detaining of them, 
- which is an injury; and for which the are grieyed has 
dis remedy, viz, either, 
To have the things themſelves, if detained, by RE- 
PLEY IN, 
0 | | * To ine reprtion in point'of daniges by ion 
{1 MY either of treſpaſs vi & &kas;" or of trover and 
1 converſion. 
1 An unjuſt DETAINING, without an unjuſt taking, 
= The remedy: 
4 The things IN SPECIE,—-by py if taken for da- 
19 * 4,995 2 


*% 


deen given to the action of trover. 


1 
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Trover and converſion for the THIN, or if it can't 
be had; for damages by DETINUE (n. 

And although CHARTERS concerning land be IN Tun 
REALTY in reſpect of their relation to the land;—yet they 
are not IN THEMSELYES any more than paper, or parchment, 
and wax; and therefore are. within the aforeſaid os. in re- 
ſpeR of taking or detaining them. 

Perſonal things 1N ACTION are likewiſe of two kinds: 

Such things in action as ariſe by £xeREss contract of 
agreement. 
Such things in Aion a as ariſe by 1MPLIED n or 
QUASI EX CONTRACTU. 
The former kind are of two ſorts: 
By deed or ſpecialty. . 
Without deed or ſpecialty. | 
Thoſe that are with or BY SPECIALTY ure ll of twa 
kinds, via. 5 \ 
Durs: | 
And the wrong that relates i0 them ig non-payment 
acccording to the deed. 
'The 2 action of debt, to recover the er- 
SELF, W for nnn 


= There i is a miſtake in- the ne which this note is meant 
to apply. An action of trover does not, as I conceive, lay to recover 
the THING converted, but to recover DAMAGES for the converſion, 
On a recovery in-trover, the property of the goods is changed, and 
legally veſted in the defendant. Stra. 1078. On the other hand, the 
immediate object of the action of detinue (unleſs for a ſubſequent 
detainer, where the original caption was legal) is,”I apprebend, the 
POSSESSION of the thing detained; for which reaſon, in this mode of 
action, it is neceflary to aſcertain the thing detained, in ſo clear and 
explicit 2 manner, that it may be ſpecifically known and RECOVER» 
ED. F. N. B. 69. 138. But this action is now ſeldom, if ever, uſed; 
the preference, and that for very good OY N for ſome time 


* 


(Ha). Wiles | Corgnanre; 
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-20orenants}. 
The wrong herein is Wan ür | 
1 remedy, action of covenant: and her comes in 
the learning of covenants; | | 
© What words make a covenant. 
What covenants pals to the allignees, &c | 
Thoſe that are without Psi. 1 Jo $2) 
'Dxvrs: 

Lo The wrong and remedy the fame bes in caſes 
of debts by ſpecialty. 

Ws "Nd hiker allomiy be referted thoth things, which 
though they favour of the REALTY, are yet 
recoverable by action of debt; as rents reſerved 
on teaſes for years, relief, ce. 

PromIsEs for a good confiderationz whether they be 
N promiſes that ariſe by law, or ſuch as are collateral. 
Remedy in all ſuch caſes, race 2: a 
action ON THE CASE; | 
And here comes in WARRANTY of chanel UPON 
SALE, 


Steh things in action as ariſe by un eng ca 


are many: ſor inſtan coe 
In contracts for things, it is 3 intended, 
THAT NONE'SELL ANY'THING THAT HE KNOWS 
Nor To BR HIS OWN; if he does, an ation on che 
; caſe lies in nature of DISCEIT. 
62 49 In contracts rox VICTUALS, it is implied, TRAT 
© "THEY ARE NOT UNWHOLESOME if habe 
action on the caſe lies. 


G 


IEEE In perſons that undertake a COMMON: rnber, it * 
. implied, rmar THEY PERFokM 1r i otherwiße an 


[3 


vant] Sik Sion on the caſe lies. ee e eee 
een is £1 cn arte ur 230: acks- 
1 the caſe of, 1 
benen bett that he ſecure goods in his in 
85 A common 


1 u. e or Tu LAW. 11011 
8 A common carrier or bargeman, that he ſecure 
ttme goods he carries. 
A cominan farrier, that he perform his work 
WELL, without hurting the horſe. 
A common taylor, that be does his work WELL ; 
uud ſoof other tradeſmen, &c. | 


T3 CL, XIII. N 


; Touching wrongs to things REAL,—without diſpoſſ Nag the 
| party and their 2 


IS i 
_* things REAL; and the rights of them. | 
And theſe may be divided in theſe two kinds, viz. 
Bauch as are wiTHOUT a removing the owner or proprie 
tor out of poſſeſſion: 
Such as are WITH a remover of him out of his poſſeſſion, 
Thoſe which are without a remover out of polleflion, are 
of feyeral kinds: I ſhall reduce them to theſe following, viz. - 
| TaxsrassEs by breaking any man's ground, hedges, * 
7770 
or by his cattle, cc. | 
Remedy, os Aer acts ie: by aQion of | 
treſpaſs, ARE CLAUSUM FREGIT» _.' | 
Nusanexs, or annoyances, either 
| Ke 3] g 


| , q £4 x 5 


To 


, 
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To intereſts in things corporeal; as houſes, &c. by 
ſtopping lights, erecting lime-kilns, or things an- 
noying another's dwelling ; or * water 
from a mill, &c. | 

Or, to things Id corporeal; as, 

To carMins or ways, by obfiruRting them, &c, 
To Mank ETs, by erecting another market tog 
near them, 
So of FERRIES, by with another too near: - 
And infinite more inſtances may he given, the title 
of nuſances being very large. 
The remedies in all theſe caſes are either, 
Without ſuit,” To ABATE, OR ro REMOVE 
THEM,—if done to inheritances corporeal, or 
chemins. 
By ſuit; as, 
| Rueed permittat, affiſe of nuſance, to remove the 
© thing, and recover datnages.— Or, 
Action on the caſe to recover damages. Vide 
Sect. 46 & 47. 
Dr1sTURBANCES: and this principally concerns 6 real 
things as are Ixcorporeal; for inſtance; 

Diſturbance to preſent to a church preſentable: and 
this concerns advowſons, and right of patronage, 

yas the remedies relating thereunto are, 

Quare impedits;, 

Aſſize de darrein preſentment; 

Quare incumbravit; 

Ne admittas; | 

Breve epiſcopo ad admitiand clericum : 

And this is a vaſt and a curious piece of learning. 
 Diflurbance of a perſon to enjoy his FRANCHISES 3 as, 


Diſturbing fuch as come to my market, or, to my 
leet. 


Pais Sip a ej ho enki cane 


Not 


N * 


8 | 
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mes penmitdng a pa to hold his court, or take his 
Datel! | 
And many more of the like. 
The common remedy herein is by Aion ON THE 
CASE, 
Diſturbance of COMMONERS to enjoy their common; 
- furcharging the common by one that has common; 
or by putting in cattle by one that has not common; 
' by ereRting a warren to the prejudice of the com- 
moner s. | | 
Here the remedy in ſome caſes may be by ad- 
meaſurement, aſſize, quod permittat : 
But in moſt, and indeed in all caſes of this na» 
mo ture, it is uſual by action ON FHE CASE, 
Diſturbances of wars, 
The like wrongs, 
And the like remedy. a 
The fourth ſort of injuries are, suns rRAcrIONHS of 
cuſtoms, duties, or ſervices real; as, 
Suit to court; 


5 


"DM remedies here are various. 
For, firſt, if the ſervices are accompanied with A 
| TENURE, the ordinary remedy is either, 
Without ſuit,—zy DISTRESS, 
And here of diſtreſſes, avowries, ce. 
With ſuit; and then, 
If they are rents reſerved on leaſes for 
years, the remedy is action or pzBr : 
If they are rents of freehold, remedies are 
WE nts 2 by alize in caſe of ſeifin and diflcifin, 
(94 If 


— 
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If thoſe ſervices are w1THOUT TENURE, a8 ſuit ta 
mill, by cuſtom, &c. the remedies are 8£CTA AD 
MOLENDINUM; action on the caſe, 
The fifth ſort of injuries is W As E, or deſtruction. | 
And this injury is of two kinds, according to theſe relations, 
Vviz. 3 


; In relation between the owner of the ſoil, and he that has a 


, 


. profitapprendre out of it; as, eſtovers, pawnage, &c. 
| If the owner of the ſoil deſtroys the wood, the remedy 
lies by AS$1ZE. | 
Action on the CAsE to recover damages. 5 

In relation between the particular tenant and he that has the 
rexerſion or remainder of inheritance; as waſte in 
| houſes, woods, lands, &c. is a diſinheriſon to e's REVER=- 
' SIONER, who has remedy either, _ 

PrEveNTIvVE, by eſtrepement, prohibiting waſte ; 
which alſo lies againſt a tenant, where the land is in 
ſuit. Or, 

Remeviai, by action of waſte 
In the TENET 3 3 
In the TENvIT. 

| And here comes in a great flood of . 

Supa, What ſhall be ſaid waſte: | 
Set. 31. When, and againſt whom it lies, &c, | 
And although under this title of wrongs, wiTHOUT' RE- 
MOVAL.OF POSSESSION, I have brought in remedies by aſſize, 
&c. which always ſuppoſes a diſpoſſeſſion, yet really it is no 
diſpoſſeſſion in thoſe caſes before inſtanced, becauſe they con- 
cern things Ixcorporeal; wherein, though the party may 
admit himſelf diſſeiſed, it is but a diſleiſin AT ELECTION, and 
rather made a diſſeiſin by his bringing an aſſize, which the 
wrong · doer ſhall not diſpute, than truly ſo. 
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SEC 7. XLII. 


Concerning wrongs which carry with them an ahorn 
| of poſſeſſion. 


T* wrongs which carry with them an amotion of 
poſſeſſion are of two kinds, and concern 

The rights of chattels; 

The rights of freeholds. | 

As to the rights of chattels, whereof the party is dif 
poſſeſſed by a wrong-doer, they are theſe, viz. 
LEASES FOR YEARS. 
The remedy is by EJECTIONE FIRME; or if by the 
reverſioner, QUARE EJECIT INFRA TERMINUM. 

In both which at this day, he recovers damages, and. 
the poſſeſſion of his term. 

WarD$SHIPS AND HOLDING OVER, for fads os 
double value. 

The remedy is, guare intrufi maritagio non ſatisfacto 
—ejettione cuſtodiæ; and againſt a ſtranger, a 
writ of right of ward. 

TEgnanTs by ſtat. merchant, ſtat. ſtaple, and elegit, 
though they have but chattels, yet the ſtatute gives 
them remedy for their poſſeſſion by aflize. 

I come to the rights of freeholds, and the wrongs 
done to them, together with an amotion of the poſſeſ- 
ſion: and thoſe rights are of two kinds, viz. 

Some only compatible to them that claim not only a 

freehold, but an INHERITANCE; | 


* 


Some 


[106] Taiz ANALYSIS or run LAW. 
Some that are common to any that have a freehold 
ONLY; - 
And accordingly, their remedies will be ſeverally di- 
verſified. 
Theſe wrongy are of ſeveral kinds, viz. 
Abatement ; 
Intruſion; 
Diſſeiſin; 
Uſurpation; 
Diſcontinuance; 
- Deforcement. 
ABATEMENT is where one enters AFTER the death 
of the anceſtor, BEFORE the heir enters. 
The remedy is according to the nature of the def- 
cent from his anceſtor, 

By affize of MORTDANCESTOR 3 

Writs of AILE, BESAILE, COSINAGE, 

InTxUsION is an entering or continuing in pof- 
ſeſſion after an eſtate rox L1FE determined. 

The remedy : he in the reverſion or remainder 
may enter; or if his entry be taken away, has 
his writ of INTRUSION. 

D1ssE151N is a large title, and is an hate 
ENTRY AND oUSTER of him that has an AC- 
TUAL ſeiſin and freehold. 

And it is either, 

Wich force: in which caſe the party diſſeiſed has 
his remedy, either, 

By writ of FORCIBLE ENTRY upon the. ſtat, 


8 H. 6. to recover the poſſeſſion and damages. , 
By aſſize of NOVEL DISSEISIN to recover his 


polleſion, and damages; .and the party to be 
ned and * for his force. | 
By 


Taz ANALYSIS or THE LAW. [7] 
By writof ENTRY in nature of an affize, tore- 
cover his ſeiſin and damages. 

Without force : and for this he has remedy by 

aſſize, or writ of entry, ut ſupra, 
Now both theſe diſſeiſins are either of 
Fhings incorporeal, or 
Things corporeal, | 
Of diſſeiſins zncorporeal : This is not always a allein 
at the election of the freeholder. 

And diſſeiſins of inheritances 1ncorporeal are va- 

rious, according to the various kinds of incor- 
poreal inheritances 3 as, 

Commons; 7 
Profits apprendre in another's ſoil 
Offices; 
Tithes; 
Rents by reſcue 
Replevin 
Encloſurez | 
Denial. 
Diſſeiſin gf corporeal inheritances are of two kinds; 
With an ACTUAL ouſter, as is requiſite between 

Jointenants, | 

Parceners, 

Tenants in common. | 

Without an actual ouſter, even by the diſſciſce's 
| waving of poſſeſſion upon an entry made. 

And all theſe kinds of diſſeiſins are done either to 
the party himſelf, or to his predeceſſor or an- 
 ceſtor. 

And the remedy is, 

By writ of entry sun DISSEISIN, 
? * theſe writs of entry sun DISSE1SIN are either, 
. In 


| 8 
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" - In nature of an aflize againſt the firſt difleiſor ; or 
in the degrees; as in the PER, or PER ET 
cui, againſt the ſeoffee of the diffcifor or his 
ſeoffee. Or, 

They are in the rosr; when the degrees are 
ſpent, or when the tenant. comes * under the 
diſſeiſor in the posT 3 | 

As the lord BY E8CHBAT, &. 

And this: learning. of e of afipes, and of 
entry ſur diſſeiſin, are large and | comprehenſive 
+, titles, and of great variety and extent. 

UsVURPATION : this title refers only to advowſons; 
where one that has no right to preſent, preſents to 

a church, and his clerk is — aus 

and continues in by ſix months. 

The remedy is by WRIT OF RIGHT OF ADVOW- 
son for the patron in fee · ſimple. | 

And this alfo takes in all the learning of advow- 
ſons, and the proviſions made by the ſtat. Weſt. 2. 
to ſave the right of POSSESSORY actions 


_ againſt uſurpation; 
Where it is upon the 8 : 
Where it is upon the anceſtor ix TAIL : 
Where upon tenant for life, guardian in chival- 
xy, &. 
| P43CONTINUANCE: this is where he that ALIENS 
haas not the FULL right, yet it puts the party in- 
jured thereby to his ARAL action; as in theſe in- 
ſtances, viz. 
Co. Lit. When the alienation is by tenant in tail, the remedy 
386d. is, for the heir in tail, by formedon 18 DESCEN+ 
DER; for the reverſioner, by formedon Id RE- 


v VERTER, 


* 


\ 
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ol \VBRTER; and for the 2 man, by forme - 


'4 


/ 


don IN RRNAIN DER. 


| When the alienation was by ehe' huſband ſeiſed in 


right of the wife, at common law the wife was 


driven to her col i vITA in or out of the de- 
grees, as the caſe fell out. 


But now the may enter, UNL.E88 A DESCENT BE 
neee beg by the ſtatute 
11 H. 7. 


When it was by a bilkop; Ute. Ain without che 


aſſent of che dean and chapter at common law, his 
ſucceſſor was driven to his wrif of entry SINE gs- 


© SENSU CAPITULI, But this is een by * 


ahn 
The lang © of diſcontiruances is 26 U cu · 
rious; as, 
Who may diſcontinue ; z who 
What ſhall be a diſcontinuance, and what 
And as the learning thereof is ample, ſo is that 
of the remedies thereof, by Fox MEDON, &c. 


DeFoORCEMENT : and this is a larger, and a more 


comprehenſive expreſſion than any of the former; 
for a diſſeiſor, abator, intruder, diſcontinuer, 
uſurper, and thoſe that claim under them by feoff- 
ment or alienation, are all deforceors. But the 
proper application of the word is to ſuch a perſon, 
who, though he has not a juſt right, has yet re- 
covered againſt,' or BARRED HIM THAT HAS 
THE TRUE RIGHT ; either, | 
By DECAULT. And then the remedy for 
the party ſo deforced is, | 
If he had only a particular intereſt, by PER 
QUoD E1 DEFURCEAT, 
It 
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* 


If he were iſſue in tail of him that ſo loſt, by 


FORMEDON, / 
Hane fs be- de or hs heir by WRIT 


OF RIGHT: F 
Dr in a real action of an eee 
writ of entry, &c. and then, | 

Of the iſſue in tail of him that ſo loſty 
or is barred. \ The remedy is, by forme- 

don IN DESCENDER: +» 

Of the tenant in fee · ſunple that ſo loſt; or 
is barred. The remedy i ie, by writ 92 
RIGHT (A). 


605 Since the diſuſe of real actions the cation by aner- 
MENT is become the common mode of trying titles. 0 


/ 


Ti? ANALYSIS or ru LAW; (1 


SECT. un. 


Of wr wrongs that Kiel THE COUNTENANCE of gal WORE 


ings _ courts. 
HITHERTO ! I have proceeded i in examining wrorigs done 
by parties themſelves : I now come to conſider of wrongs 
done BY COURTS, or THEIR OFFICERS, in relation to 
legal proceedings. 1 
And they are of two binds VIZ; 

When the court proceeds in a cauſe whereof they have 

No juriſdiction. 

When they proceed in cauſes whereof they kan juriſ⸗ 

diction, but proceed EXRONEOUSLY. ä 

The former of theſe is a wrong, r his 
remedy or relief therein; 

By nor ſubmitting to the ſentence or judgment, and 

bringing his action againſt them that xxxcurꝝ it: 

By PROHIBIT10N from a SUPERIOR court; as when 
an eccleſiaſtical court proceeds in a cauſe of tempo- 
ral conuzance; or an inferior court, that has a 
LIMITED juriſdiction, holds Nef a thing done 
our of its juriſdiction. 

The latter is when they proceed erroneouſly, or by 
committing ſome miſtake in a matter within _—_ 
Juriſdiction. * 

This J call a wrong; not that the party that ſuppoſes | 
himſelf injured has any remedy againſt THE cover, 
| or 
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or THE JUDGE that thus proceeds; for if men ſhould | 
ſuffer barely for error in judgment, when there is 
no corruption, no perſon would be judge in any caſe. 
But I call it a wrong, becauſe, in truth, THz PARTY 
HAS A. RIGHT ro BE 9 againſt ſuch 2 
judgment: : and, 

In cauſes eccleſiaſtical or e e te law has pro- 
. vided a relief againſt an erroneous judgment. 
BY APPEAL to other judges. 

In cauſes of common law conuzance, errors or miſtakes 

in judgment are REVERSED. 
© __- Incourts NoT of record, as county court and 
courts baron, 
By writ of FALSE JUDGMENT. 
In courts of record, wherein error png deppen di- 
vers ways, viz. 
By error of the jury in ey a belle verdict: 
The remedy is by ATT ATN T Co). 
By error or diſceit; if the ſheriff returns 4 
party as ſummoned when he was not, where- 
by judgment is againſt him by default: 
The remedy is, by WRIT or DISCEIT. 
By error of the court. And __ 
The remedy is, 
Writ of error ina SUPERIOR court, 
| " AUDITA QUERELA. © © 
And here may come in the N of un of n 


and aydita guerela. | | 


kl a y 7} 


4% The practice of ferting: aſide verdicts vr ox Morex, and 
granting NEW TRIALS, has long ſuperſeded the remedy by « 41. 
'TAINT.' | | 4 


. 


87 . Taz ANALYSIS or THE LAW. 15131 


Concerning REMEDIRs, and the methed of obtaining them, 


IN the former Sections I have conſidered of the various 
kinds of wrongs or injuries, and under thoſe diſtribu- 
tions have mentioned their ordinary remedies, and thereby 
have much contracted this title; wherein I ſhall only give 
ſome GENERAL RULES relating to the manner of the appli- 
cation of thoſe remedies ; leaving every particular remedial 
_ writ, together with the proceſs belonging to it, to be conſidered 
and digeſted under their ſeveral titles in the former Sections. 
Remedies for wrongs are according to the nature of thoſe 
. wrongs, Viz. | | | 
Eccleſiaſtical ; 
Civil. | 
Eccleſiaſtical remedies are ſuch as are applicable to wrongs 
of eccleſiaſtical conuzance, and take in or include 
theſe two generals, viz. | 
The courts or places. where the faid remedies are to 
be had; f 
The proceſs preceding judgment and execution rey 
lating thereto. | 
Civil or temporal remedies are ſuch as concern either, 
_ Maritime injuries; 
Military injuries ; 
Civil or common law injuries, : 
Vol. II. . | -" "Ye 


\ 
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In reliefs or remedies. for maritime he non. are con. 
ſiderable, 
The court of relief: the ADVIRAL COURT. 
The proceſs preceding ſentence, &c. 
In remedies for military affairs, or matters of arms and 
honours, $1" 
* court is the court of an or military 
court. s ren ai ers 
Te proceſs, ſentence, and judgment. 
Now of 5 ſe. ; 


47. 10 £48 4 
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m noqu 0 DOVtog $1TTAD % ates n ot da 
em cuvost vu 1039 gicullib em I runs 
15 blot 916 361 5.2555 mi d yer I ot boA nt 
fer vr 
; Bog SE C T. XEVIe ro -e 
finkne noble tio vm glcenitm bes eaievtib vnc | 
/ Remedies at M eds WTROUTsurr. 
wins web, 2 2 1 e 
ua yur vd nomaſlog o tig vary Z orews t 20 
Blaw in many caſes provides a temedyſw x Her u, 
which in general is either, 
- ibeBy att gf 4be/pattiey'1is 216 {21s ans Io 177 
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In reference to things porſosnal iu bun : yoo 1 cnt: X 
„another does wrongfully Ake gg detain my.googs, my 
c301251-W iff child. f m ſervante I may. Jawfully da 
TAKE them again, if eam ſo Ado it net xjotoully. 
So I may defend myſelf, or them, by force, if aſſaulted. 
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4 ſo in caſes of CATTLE DOING DAMAGE upon my 
ground, I may diſtrain veoN MY GROUND. damage 
feaſant, nk Levy vis ent haters fold for 

my toll. 
eee eee 2 A284 | 
I mey darin, and maintain my own poſſeion again 
y Peron that would cjedt or dilleiſe me. evi py 
* Whare Lime = vight or ddte nat lends, and my entey 
not taken away, I gaay gain the poſſeſſion by my entry. 
And this neceſſarily- bene 


. things, viz. 0 Din- 


TiTLss of entry; which are eithet by breach of a condi- 
tion IN FACT, or in LAW annexed to an eſtate Mat [ 
- 97 have parted with or my unteſtor. bywols eib Ati 
And here comes in, or CONDITIONS ; what are good, 
and wham not; when and to whom it gives an 
entry; and how deſtroyed or ſuſpended· 
Rionrs of entry; and this Jets in all thoſe conſiderations | 
| that concern the titles of entry congeable,—of deſeents 
that toll er ro 
by infancy, by ſtat. K. 8. a. «a Hor 5 
eee 
In perſonal things in beneide e erent 
411 or promiſes;ʒ or, ö tho 9h? M Sort 
9 to RIGHTS of real things, oberg law 
Aken away,—the part eanmor be his own judge; but 
muſt have recourſe to the courts bed common Juſtice, 
except in the caſes following,” vin. 
By af u Aw. in ſome ee kit,” the party 
may have N hy ws 1 0 his e & cannot z 
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In things real; as where a man's entry is taken 
away; as by deſcent,. or by diſcontinuance; yet 
if he come to the poſſeſſion without fally or coin, 

he ſhall be x&M1TTED; 


And here al th curieu learning of remttus comes 
4 in. . : yes, + 


un mer. 
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Concerning remedies at common law BY $U1T. 


[ 


ITHERTO concerning wrong) and injuries in relation 
to things both real and perſonal, and remedies for the 
fame without ſuit; I now come to conſider of remedies BY 
SUIT, and the means or method of their application. 
Remedies by ſuit ſeem to be of two kinds; 
Such as the parties provide for themſelves by mutual 
conſent : 
Such remedies as the law provides for them. 
Remedies that parties provide. for themſelves are of two 
kinds; 
By their own immediate accord : 
By transferring the deciſion of it to others. 
The former of theſe, viz. the IMMEDIATE CONSENT oF 
THE PARTIES, is that which in law is called an Accor ; 
which, WITH SATISFACTION ACCORDINGLY MADE, is iu 
ſome caſes of perſonal injuries a bar to any other remedy. 
6Co.. And this lets in the learning of accords and concords ; 
Þ:44 © © what are good, and wha ot ; where they are a bar, 
and where not. 
The latter of thoſe, viz. the nabe ne the deciſion 10 
OTHERS; which, 
If to two, or more, is called an ARBITRAMENT: 
If to one, an UMPIRAGE. 
And here the large learning of arbitraments and awar ls; 
what a good ſubmiſſion; what a good award, or nut; 


what 


= 
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what remedy upon it; en auc where ie l ber in 
perſonal actions, &c. 


| Secondly, ſuch remedies as the law prondedze th of two 


kinds, via. tte. 
— as the law provides without * whereof 
before, 
Such remedies as the law provides in the ebtits of jitice, 


SETTLED BY LAW, and according to thoſe conſtitutions 


3 actions and ſuits; that the law has n b 
inſtituted. 
And this takes in theſe conſiderations, viz. 
The courts of judicatories, eſtabliſhed by law, for 
recovering of rights, and redreſſing of wrongs. 


tuted by law; and applicable to thoſe ſeberal wrongs. 
The proſecution or purſuit of _ ne in the 
ſaid courts. 
The firſt of theſe concerns the large learning of the 
juriſdiction of courts. And foraſmuch as there are 


before touched upon them, I ſhall here forbear to 
fay any thing further herein; only that that learn- 
ing may with reaſon enough be transferred hither, 
at leaſt ſome particulars thereof. 

The ſecond, touching the natures and applications of 
thoſe remedies, I have in the former Sections, under 
every ſeveral kind of wrong or injury, mentioned 
the reſpective remedy, and therefore ſhall not again 
repeat it here. 

The third, which 'is the proſecution, or ourſolt of 
thoſe remedies, is the buſineſs of this diviſion. 


(14) . But 


The remedies themſelves BY CERTAIN WRITS inſti- 


ſeveral entire tracts written thereon, and I have 
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f But before I enter upon that matter I ſhall premiſe theſe 
two things, viz. 

Firſt, that tho bell way to wart with ol thi ities of the law 
in this buſineſs, will be to purſue the ſame in the order and 
method of the proceedings themſelves, without Het other 
diſtribution. 

Secondly, that mares n u ben the purſuit of 


a real ſuit and perſonal do differ; as in the Px oc ss, the jupG- 


MENT, and the EXECUTION. In moſt other things they 


agree; or, at leaſt, the purſuit of a real action contains all the 


general learning of a perſonal action, and much more. 


Where therefore there is a ſignal difference, I ſhall obſerve 


it by the way, without running through the whole procedure 


| of a real and perſonal action diſtinctiy ; and ſhall only here 


obſerve, that the . 
The proceſs. 
The pleadings 
The iſſue. 
The trial. 25 
"The judgment. 
"The execution. 


The appeal. 


SECT, 
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8 EC T. XLVIII. 
Of proceſs and appearing. 


FIRST, where a wrong is done, or a right detained, the 
party injured is to make his application or ſuit for that 
remedy which the law ordains; and in order thereto, to take 
out ſuch writ or proceſs as the law, on the ciccumſtance of his 
caſe, requires. 

The common, ufua, ordinary proceſs are as follow : 


In perſonal actions, 

Summons, attachment, diſtreſs, capias (p alas, 
pluries & exigent, and in ſome it begins with 
attachment. 

In real actions, 


It is ſummans, grand ad and 3 
AFTER appearance, er cape, and judgment. 
In mixed actions, 
In aſſizes, — attachment; and upon default, the 
inqueſt taken by default. 
In waſte, attachment and grand diſtreſs, and an 
enquiry of the waſte, &c. | 
Every proceſs gives the defendant a day in court; and this 
lets in theſe ſeveral things, viz. X 


{p) The carras, generally ſpeaking, is peculiar to the court of 
common pleas ; the ordinary proceſs in perſonal actions, in the court 
of king's bench, being the bill of Middleſex, and the latitat, alias 
latitat, &c. The ordinary proceſs in the exchequer-office of pleas 
are, quod minus ad reſpondendum, ſubpana ed reſpondenaum, venire 
Jacias ad 9 8 


Jovi 
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Jour ix couRT, and the variety of it. 
And incident to this, is, 
Adjournment z and, © | 4 
Diſcontinuance. 
And at that day; or jour in court; the defendant or tenant 
either appears, or not appears. 
Here of appearance, and its diverſity; 93 
7 3 or reges any; 7 
In b b 
If chere be not an appearance, 
Either a DEFAULT is made: 
And here of the proceſs upon _ 
In perſonal actions; | 
In real actions. | 
Or there is AN EXCUSE of appearance, 
And therein ſaver default; | 
By protection; 
By eſſoin prayed. 
And here all the learning Sabin 1 2 
Mirror, Their nature, | 
& 5.41. Their diverſity; as, 
Service le roy, &c. 
On. the other ſide, as to the plaintiff 
The plaintiff either appears; or, 
Makes default, and thereupon a non- proſecution. 
And here of the nature and variety of 
Nonſuits ; | 
Ketraxit, &c. 


SECT. 
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S ‚ . 
 » Of PLEADING. *bri# 


SECONDLY, I come to pleading. | ted 
If both parties appear, the r declares of counts. 
And here of, 

Counts. 
Declarations. | f 
And the defendant or tenant's | part is after W ro 

PLEAD. | 

And ſuch plea is either, C 
Dilatory ; or, 225 
To the matter or right of the complaint. 

Dilatory pleas are of ſeveral ſorts : 

To the JuR1sDICT1oN of the court: 


* 


| | 


tf 


From the place where the ſuit ariſes; _—_ 
From the thing in e as, ancient demeſne: 
Or, 


To the impotency, or NON ABILITY. of the plaintiff, 
"which is very. various; as, ö 
Alb 2820: ry. 5 * 
Enemy. 6 
. In perſonal ations 
For felony. 


And formerly Ae. 4 | 
Ffoffſſed., o nagt l. 158 
* ABATEMENT; 


g, thus eiten. u r 5 


Ann ©. 2. faces: 1 43; 
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Of the writ. 
View DEMANDED. 
And this is a large title. 
Alp PRAYED; 
Of the king : 
> And here of rege inconfults, procedende. = 
Of a common perſon. FFF 
And here of ary. ON LP | 
N 4 Tbe different kinds of aid ; 28, 
: Ot the reverſioner or remainder-man. 
Of the patron andordinary. 
VoucueR : which is a very large title, 
And here of voucher; | 
In what action; 
Of what perſon, 
Counter-plea of voucher. | 
Proceſs againſt vouchee 
Pleading of vouchee. © 
Recovery in value. 
, AGE PRIER : 


For minority of the demandant. 


For nonage of the tenant. : 
And here of prier in aid of vouchee, be. 
And all the learning of age. 6 
And herein comes alſo, whatand when pleas dil 
tory are peremptory, 
After demurrer; +446) 
After trial : I 
And of pleas. in abatement my THE LAST 
CONTINUANCE. * 
| Few that go to he right or nm of the haue. | 
of two forts; / 8 
Firſt, pleas ro THE ACTION, which DENIES the sur- 
STANCE of the complaint: 


And 
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And commonly make either, 
A GENERAL iſſue; as, | 
In treſpaſs, — not guiltyz zj 
In debt upon a contract. ui] debet. 
In ofſumpſit;—non aſſumpſit. _ 
In aflize,—nul tort, nul di Heil. 
In dower, —nungue de ſeize de dotuer. 
In a writ of right, —that the tenant has more right 
to hold, than the demandant has to demand. 
Or a common ifſue; as, 


In debt on bond, or action — 
faum. 


7 


* 


nn 93 


nod] an aſſize of mertdanceſter, aiel, 1 Net _ 


the anceſtor was never ſeiſed. 


At 


defendants = h 
And lets In al the learning of bars, &c. as, 
Bars are either ſuch as are, - 
PrRoPER, | | 
Common. 5 
t in bar are therefore conſiderable, | 
In their nature or matter, 
In their qualities or manner of pleading. 


Bar according to the nature af the action, and caſe of the | 
are very various and different; and therefore here all 


the learning of ſuch bars eher in, Jet ſome what l 
them follows. 
_ bars are, 
Such as are applicadle enen REAL or ben 
as, 
Fine; 


4 ue 
Feoffmeat ; * 1 L 
SD « 1 
| a T: 4 I * 
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Releaſe of e ant ee b F 


Wind fee a (ou 4A 14440 A 
8 geen 5 Wi jo - acjtzu 4 


nis 0 P6130" a 0% u 249d ul 
Or'his ance of. 
«dQ ck) K Ted yg 3 il 


Such as are proper to PERSONAL actions Nr 
Accord with fte os Pg 
Arbitrament ; ; Ce 55 e SHA 

1 perten i 3 $47 36.01 — nan do zus ul 
aneh $6: r : bio Of 
Sr the * e : 57 
;o 
Of the bond. 
19 1. 8 YG o& nod no 36oH al 
Such bars as are common to bor u vet. diverſified often- 
times with ſuch U as are applicable to the 
nature of the action; as 5 


fro, 


«*> 363 


RELEASE of TT." 4 
Linrrartox of time by a of parliament cel. 
ESToPPELS; g 


And here of the ſeyeral kinds of meh: W 
By matter oF RECORD. | | 4 

By matter Ix Als; as, 
Deeds indented or poll. 
And here of the whole learning of eſtappels: 477 

For note, eſtoppels are not only the matter of bars, but of 
replications, rejoinders, and all other pleadings, h 
Concerning bars as to their qualities or manner of pleadipg, 
che ſame common rules of pleadi ng for the moſt part; Seed 
Alt kinds of pleadi ing. ena as 
7. And therefore 1 Mall here ſhortly infert 7k, once for F all, 


) BTL 


viz. . 54 5 id 15} T7 
= hat the ple be SINGLE, and not woche. pe 
And befe of double pleas. . 


= it have convenient CERTAINTY of time, Place, and 
perſons. 
3 it ANSWER the demandant's or Ae s count or 
plaint. 
That 
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That it be ſo pleaded, that it may be TRIED. ; 
When the defendant has pleaded, what next follows is, the 
plaintiff or demandant's anſwer to the defendant's plea; and 
this is called a REPLICATION. 5 
Andhere of the general rufes, be. of replications, i viz, 


That it be, | K. 
CERTAIN; TY 
SINGLE: 
. ANSWERING THE Bak, oe.” 19:9 5 280 beg 
And this replication either, 42 130% ,. | 


' Dzwres'or TRAvERsEs the bar or plea of ie de- 
fendant; and THEN AN 1880 E 18 TENDERED, vw 
regularly muſt be joined in by the other party, and 
then the patties are at iſſue. . 
And here all the learning of TRA VERSE; a is 
ttaverſable, or not; how it muſt be made, either 
ſimply without an inducement, or with an induce- 
ment; and concluding ABSQUE HOC to the matter 
alledged by the defendant. | 
Or CoNFEsSES AND Avolps. 
And here all the learning of confeffing and avoid- 
ing; and then there is xo iſſue offered by the re- 
plication: but poſſibly the pleadings run on to 
ſurrejoinder, rejoinder, rebutter, or ſurrebutter. 
For if the plaintiff replies ſo as no iſſue be offered, 
this gives occaſion to the defendant to REJoin. 
And here of rejoinder, and how he muſt Main- 
TAIN his bar, and NOT DEPART from his plea. 
And here of DEPARTURE IN PLEADING, 


SECT. 
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SECT... 


| Of 188v8s, * ; 
"THUS fir of pleading. Now by this time either bh 
plea, replication, rejoinder, &c. the parties are deſcended 
to AN JS8UE, viz. to ſomething AFFIRMED by the one party 
AND DEXIED by the other; which affirmation and denial is 
called AN 188UE ; for now the parties have no more to do, 
unleſs a matter happen to EMERGE AFTER iſſue Joined, and 


the laſt contipuance, | Sq 
This, if it be pleaded, is called 2 plea PUIS LE DARREIN ; 
CONTINUANCE, 


So that their buſineſs being at iſſve, they have no more to 
do but to expect the trial and determination of that iſſue, 
Now iſſues are of theſe kinds, viz. 
An iſſue joined upon . which is to be | 
determined by THE COURT. 
And this iſſue is called a DEMPRRER, 
An iſſue or FacT, which is of two kinds; 
An iſſue joined touching a matter of RECORD, on nul 
tiel record picaded, &c. 
An iſſue joined touching a matter 18 als; as, 
Whether ſuch a deed were made. 


—- hether ſuch, a feoſſment were executed, &c. 


SECT. 


\ | | ei 
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Of Trae 


AND now es a aan vc; 
they have no more to do but to expect che trial d. 
of that iſſue; and for that end . have aden rr 
NUANCE given. 
Here of continuances, "kj 
Trials are of ſeveral eee 3 


and the ſeveral appointments ond men law touch- 


ing the ſame, vis. Nd ot $44,444 
Trial BY RECORD; as, | N 


„ whethr thre be any ich record 


or n0. 
Trial BY INSPECTION; ass, 7 
Upon error to reverſe ö or in 


audita querela rd Ns Hae e 
during his minority. | 
Trial BY PROOFS ; as, 
Where iſſue in dower is, whether the huſband be living 
or not, 
Trial by EXAMINATION ; as, 2 
Where an action of debt upon account is brought for 
things not lying in account, 
Trial by CERTIFICATE: 
Of the conſtable and marſhal, whather the party be in 
ſervice. 
1 Of the biſhop, by mandate from the ſecular court, as is" 
. caſe of general baſtardy, 
Vor. II. (K] 80 
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So of iſſues upen the right of marriage between the 
parties to the ſuit. 
So of plenarty by inſtitytiqp into churches. 
Trial BY BATTLE: f 
In appeals. | 7.1 4 
In a writ of right. 
Trial By juRY (9g). 
And this takes in a lade field ere 


K * 
/ * 


"PPT I T7 TI" 61 * 
neee d dot N 
17 Ordinary. 4. a T9481 V4 112 reer 
Extraordinary: in writ of right, * 


In attaint. Quere Appeals. en 
Ordinaty: by vr eee b 
- Wherein conſider; 

The procEss to bring in the jury, ih 

In C. B.—by venire facias & habeas corpus, 
m B. R. by vie fac? diftringas N 

The TALEs for want of a full jury rede 

CHALLENGES of all my 770 
4 20. % waa 

To the polls, 
The oaTH of the j jury | 1 
The EVIDENCE to be given to the jury: 
| What allowable to. be given ; 


Co. tk And when. 
p-227-b. VER DIcx of the jurors: 
SGeanoral verdidct. 


1 


Special verdit . 
What DEFAULTS or miſcarriages Wenn the verdict. 
Tha e eee the 'verdi& by th Judges of 


niſi prius. 


# #; 


(7) Fo the ſeveral kind, of trial dugerucd by 6 br Marchew Hale 
may be added “ trial þy wager of law. | 


| SECT. 
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THE fifth aft in this buſineſs of proſecution or ſuit, is judg- 
ment, 
And here the whole learning of judgment comes in, viz. 
What ſhall be ſufficient To 8TAY judgment. 
And herein, | 
Of arreſting judgments, 
Of reverſing judgments. | 
Upon what it is given; which for the moſt part is upon 
theſe. premiſſes or precedents. 
Upon DEFAULT, after default; as in realaſtions after 
the grand diſtreſs in, 
Waſte; 
Quare impedit. 
Upon CONFES$10N, 
Nibil dicit; _ { 
Non ſum informatus. 
Upon PEMURRER». 
Upon TRIAL of the ifſue, according to the various 
methods of trial above mentioned, 
The ſeveral kinds of judgments. 
In ſuits real. 
In ſuits perſonal. 
InTERLOCUTORY, and not final; as, 
Awards upon the writ affirmed, or other dilatory 1 
where the judgment in many caſes only is, 
Beſpondeat ouſter, 
- LK 2] FinaL 
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Finar, but dor compleat: 
And that either, 
N Incompleat IN PART) vet in the reſidue ; 
as, 

Where the judgment is given for the thing de- 
manded, but the damages not yet inquired 
ts . 

. Incompleat in THE WHOLE ; as, | * 
Where a judgment is given for the party to reco- 
ver his damages, where the damages : are the 
 pringipal; wherein, ; 
' "The compleat judgment is not given t dll the 
writ. of inquiry returned. 
5 Fix and compleat, with reſpect to the aQtion upon 
which it is giv en. 
Final, not only as to the action upon which i it is given, 
but to all other actions touching THAT thing ; as, 
Judgment final, in a writ of right after the iſſug 
._ --- , Joined Kc. 
The forms of entry of __ 


-1 
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Of xxecvrton. 


yrs ſixth act in die buſineſs of ſuit, is execution ; 
Is a work field of 3 
Executions ſeem to be of tvb kinds: 
Wichin the year, 
After the year. | 
'The former 6f theſe is allo of two kinds : 
In reference td LAups recovered. 
In reference to DEBTS or DAMAGES recovered. 
Firſt, i in relation to lands A two things are con- 
ſiderable : | 
Tre writ or mandate of execution; 
Te execution of the ſaid writ: 
Touching the former; 
The writ of mandate itſelf i is of t two kinds, in relation 
to the ESTATE recovered ; | 
If a FREEHOLD,—hab* fac ſeiſmam. 
If a CHATTEL,—bha#” fac pofſeſungm. 

I do not here meddle with the executions of other kinds 
of writs;-as quod permattat, replevin, &c. becauſe 
they may come in in the former ſection, where the 
writs themſelves are mentioned; and * are Va- 
rious. 

Touching the latter; 

In the execution of the writ is conſiderable : 


(K 3] The 


(294) Tax. ANALYSIS or THE LAW. 


5 | The officer that is to make it. 
5 And here of the office of ther; 
| The manner of his making z 
His power; 
His duty in making returns, Kc. 
The manner of doing it. 
And here of the Pos8SE.COMITATUS. 
Sed vide ante, of Sheriffs, Sec. 12. 
* reference to debts or damages recovered, there 
alſo conſiderable ; | | | 4 
: The nature of the proceſs; 
The manner of its deb 
The PROCESS itſelf is of the following kinds: 
And ſo are the methods or manner of the execution. 
(N. B. They are herein Jained together.) 
The Body only,—by capias ad Jatiefaciend "th 
And here of capiat : 5 | 
Where it es 8 ae 
- How executed; 
When Wan and when without, breaking open 
doors. 
What kind Weiskuflon it is; 
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Vols. XXI. and XXII. 

Price 11, 15. in Boards, 
A GENERAL ABRIDGEMENT of LAW and EQUITY 
alphabetically digeſted under proper Titles: with Notes 
and References to the whole, By CHARLES VINER, Eſq. 
Founder of the Vinerian Lecture in the Univerſity of Oxford. 
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Price 21. 145. in Boards, or 31. 35. Bound, 
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With the Addition of Marginal References and Notes, 
| By THOMAS ach, Eſq. 
Of the Middle Temple, Barriſter at Law. 


The remainder of the Volumes are in great Forwardneſs, 
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Volume by the e Editor, 


3- TRAVELS of ANARCHARSIS the YOUNGER, in 
GREECE. By the ABBE BARTHELEMI. Tranſlated from 
the French, in ſeven Volumes Odavo, and an Eighth in Quar- 
to; containing Maps, Views, and Coins, illuftrative of the 

- Geography and Antiquities of Ancient Greece, Price in 
Boards zl. 128. 6d. 
„* This is eſteemed the beſt Hiſtory of Greece, and one of 

the moſt amuſing and inſtructive Works extant. —See Monthly, 

Critical, Analytical, and Engliſh Reviews, the laſt of which 

ſpeaks of it in the following terms, on concluding the account 

in that Review for Se tem! er 1793. 

„On the whole, reile as this Age is in literary Excellence, 

* we will not heſitate to rank the TRAVELS of ANACHARSIS, 

, in point of Learning, Genius, Taſte, and Compoſition, as 

10 one of the firſt productions of our Time.“ 
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« Readers on being thus enabled to review M. LAVATER for 
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«© lumes, the excellence of the Paper and Type, and the multi- 
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* on the whole, as a cheap Publication,” Vol. 1 P- 95 c 
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The few remaining Copies - 
(Dedicated by permiſhon to his MAJESTY) 

With the Head of Mr. C n, elegantly engraved by Bafire, 
in Three Volumes Folie price Ten Pounds in Boards, of 
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$f By JOHN MOORE, MD... 


: 


e of „A View of Society and Magners i in France, Italy, 
. den | 


A new Edition of he Ul Haar Frice 7% ae 
J p \ 


